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TEXT OF THE STATUTE 


The Joint Resolution of Congress dated June 5, 1933, 
undertakes to nullify any clauses contained in contracts, 
private or governmental, which provide for payment in 
gold coin of the weight and fineness existing at the time 
the contract was made. It reads as follows :— 


“Joint Resolution to assure uniform value to the coins and 
currencies of the United States. 

“Whereas the holding of or dealing in gold affect the public 
interest, and are therefore subject to proper regulation and re- 
striction; and 

“Whereas the existing emergency has disclosed that provisions 
of obligations which purport to give the obligee a right to require 
payment in gold or a particular kind of coin or currency of the 
United States, or in an amount of money of the United States 
measured thereby, obstruct the power of the Congress to regulate 
the value of the money of the United States and are inconsistent 
with the declared policy of the Congress to maintain at all times 
the equal power of every dollar, coined or issued by the United 
States, in the markets and in the payment of debts. Now there- 
fore be it 

“Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled, That (a) every 
provision contained in or made with respect to any obligation 
which purports to give the obligee a right to require payment in 
gold or a particular kind of coin or currency, or in an amount in 


148 Strat. L. 112. 
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money of the United States measured thereby, is declared to be 
against public policy; and no such provision shall be contained 
in or made with respect to any obligation hereafter incurred. 
Every obligation, heretofore or hereafter incurred, whether or 
not any such provision is contained therein or made with respect 
thereto shall be discharged upon payment, dollar for dollar, in 
any coin or currency which at the time of payment is legal 
tender for public and private debts. Any such provision con- 
tained in any law authorizing obligations to be issued by or 
under authority of the United States, is hereby repealed, but the 
repeal of any such provision shall not invalidate any other pro- 
vision or authority contained in such law. 

“(b) As used in this resolution, the term ‘obligation’ means 
any obligation (including every obligation of and to the United 
States, excepting currency) payable in money of the United 
States; and the term ‘coin or currency’ means coin or currency 
of the United States, including Federal Reserve notes and cir- 
culating notes of Federal Reserve banks and national banking 
associations. 

“Sec. 2. The last sentence of paragraph (1) of subsection 
(b) of section 43 of the Act entitled ‘An Act to relieve the exist- 
ing national economic emergency by increasing agricultural pur- 
chasing power, to raise revenue for extraordinary expenses 
incurred by reason of such emergency, to provide emergency 
relief with respect to agricultural indebtedness, to provide for 
the orderly liquidation of joint-stock land banks, and for other 
purposes,’ approved May 12, 1933, is amended to read as follows: 

“All coins and currencies of the United States (including Fed- 
eral Reserve notes and circulating notes of Federal Reserve 
banks and national banking associations) heretofore or here- 
after coined or issued, shall be legal tender for all debts, public 
and private, public charges, taxes, duties, and dues, except that 
gold coins, when below the standard weight and limit of toler- 
ance provided by law for the single piece, shall be legal tender 
only at valuation in proportion to their actual weight.” 


WHAT THE GOLD CLAUSE IS 


I have before me a bond of a public service corpora- 
tion promising to pay the interest at its respective dates 
and ultimately the principal at maturity of the bond “in 
gold coin of the United States of America of or equal to 


” 


the present standard of weight and fineness.” This clause 
occurs in practically all bonds issued by railroad com- 
panies, other public utilities, industrial corporations, 
states and their subordinate municipalities, such as towns, 
cities and sanitary districts. 

The bonds issued by the United States contain a clause 
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of similar purport. We have also international obliga- 
tions to other countries payable in gold as well as far 
larger obligations of foreign governments to our govern- 
ment likewise payable in gold. According to the legisla- 
tion just quoted every one of these obligations, private or 
public, whether by its terms payable in gold or in “dol- 
lars” generally may now be discharged in any coin or 
currency which is at the time of payment legal tender for 
any debt. 
OBJECT OF THE LEGISLATION 


As to what is intended to be accomplished by this leg- 
islation its proponents leave us in no doubt. Senator 
Thomas of Oklahoma in advocating the proposition in- 
troduced by him made this statement as to its object and 
effect.’ 


“Mr. President, the amendment, in my judgment, is the most 
important proposition that has ever come before the American 
Congress. It is the most important proposition that has ever 
come before any parliamentary body of any nation of the world. 
Saving the single issue of the World War, there has been no 
issue joined in 6,000 years of recorded history as important as 
this issue pending here to-day. 

“Mr. President, it will be my task to show that if the amend- 
ment shall prevail it has potentialities as follows. It may trans- 
fer from one class to another class in these United States value 
to the extent of almost $200,000,000,000. This value will be 
transferred, first, from those who own the bank deposits. Sec- 
ondly, this value will be transferred from those who own bonds 
and fixed investments. 

“T want to make that statement clear. No issue in 6,000 years 
save the World War begins to compare with the possibilities 
embraced in the power conferred by this amendment. Two hun- 
dred billion dollars now of wealth and buying power rests in 
the hands of those who own the bank deposits and fixed invest- 
ments, bonds and mortgages. That 200,000,000,000 these owners 
did not earn, they did not buy it, but they have it, and because 
they have it the masses of the people of this Republic are on the 
verge of starvation—17,000,000 on charity, in the bread line. 

“If the amendment carries and the powers are exercised in a 
reasonable degree, it must transfer that 200,000,000,000 in the 
hands of persons who now have it, who did not buy it, who did 
not earn it, who do not deserve it, who must not retain it, back 


2 Daily Cong. Rec. (April 24, 1933) 2229. 
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to the other side—the debtor class of the Republic, the people 
who owe the mass debts of the Nation.” 


The above frank statement of the purpose of this Joint 
Resolution leaves no doubt of what was intended to be 
accomplished. A large quantity of wealth is now in the 
hands of persons described as “those who own the bank 
deposits and fixed investments, bonds and mortgages.” 
Many billions of this wealth are to be transferred to peo- 
ple described as “the debtor class of the Republic, the 
people who owe the mass debts of the Nation.” All this 
is on the ground that those who now hold this wealth did 
not earn it and have no right to it, and that it should be 
transferred to another class of people who are regarded 
as its rightful owners. 

The far-reaching extent of the proposition is also clear- 
ly shown by the report of the House Committee on Bank- 
ing and Currency, which gives in more precise form the 
grounds of this legislation :* 


“The occasion for the declaration in the resolution that the 
gold clauses are contrary to public policy arises out of the expe- 
riences of the present emergency. These gold clauses render 
ineffective the power of the Government to create a currency 
and determine the value thereof. If the gold clause applied to 
a very limited number of contracts and security issues, it would 
be a matter of no particular consequence, but in this country 
virtually all obligations, almost as a matter of routine, contain 
the gold clause. In the light of this situation two phenomena 
which have developed during the present emergency make the 
enforcement of the gold clause incompatible with the public 
interest. The first is the tendency which has developed inter- 
nally to hoard gold; the second is the tendency for capital to 
leave the country. Under these circumstances no currency sys- 
tem, whether based upon gold or upon any other foundation, can 
meet the requirements of a situation in which many billions of 
dollars of securities are expressed in a particular form of the 
circulating medium, particularly when it is the medium upon 
which the entire credit and currency structure rests. 

“There can be no substantial question as to the constitutional 


3H. R. 169, 73d Cong., Ist Sess. In placing a construction upon a statute 
great weight is given to the reports of committees in charge of the bill in its 
passage through Congress. This has been extended to statements made on the 
floor of the Senate or House by the Chairman or other member of the com- 
mittee in charge of the bill. Duplex Company v. Deering, 254 U. S. 443, 474, 
475, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 
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power of Congress to make this legislation applicable to all obli- 
gations, public and private, both past and future. The power of 
Congress to issue a currency and determine the value thereof 
and to provide for the borrowing of funds by the Government 
is express and undoubted. It is also undoubted that Congress 
has all powers necessary to make the exercise of these two ex- 
press powers effective. Contracts of private individuals, past or 
future, are valid and enforceable only insofar as they do not 
conflict with public policy as enunciated by Congress in the 
exercise of its constitutional powers. When, therefore, as is 
declared in this resolution, the enforcement or making of gold- 
clause provisions obstructs the proper exercise of the congres- 
sional powers such provisions must yield. Nor does the fact that 
outstanding obligations of the Government are expressed as pay- 
able in gold coin impose a limitation, under the circumstances ob- 
taining, upon the exercise of the powers conferred by the 
Constitution. The Government cannot, by contract or otherwise, 
divest itself of its sovereign power. All contracts of the Govern- 
ment are made in the light of this inalienable power to legislate as 
the public interest may demand. It is too well settled to admit 
of controversy that contracts or provisions of contracts, even 
though not inconsistent with public policy when made, may sub- 
sequently become contrary to public policy, as authoritatively 
announced by the legislative branch of the Government, and 
that, in such event, they become invalid and unenforceable.” 


GROUNDS OF OPPOSITION 


These are best stated in a minority report from the same 


committee by Mr. Luce of Massachusetts.* This states 
as follows: 


“This proposal has two elements. First, it renounces obliga- 
tions of the United States. Secondly, it prohibits future obliga- 
tions of the same sort. 

“The second of these elements calls for no protest here. If in 
the judgment of the Treasury future borrowings or issuance of 
currency would better not be subject to payment or redemption 
in gold, very well. Questioning of such judgment need not dis- 
tract attention from the far more important issue, that of the 
public faith. 

“In 1869 it was enacted (remember that ‘equivalent’ means 
‘equal worth’) :— 

“*The faith of the United States is solemnly pledged to the 
payment in coin or its equivalent of all the obligations of the 
United States not bearing interest, known as United States notes, 
and of all the interest-bearing obligations of the United States, 
except in cases where the law authorizing the issue of any such 


obligations has expressly provided that the same may be paid 


4H. R. 169, 73d Cong. Ist Sess. 





THE GEORGE WASHINGTON LAW REVIEW 


in lawful money or other currency than gold and silver.’ (Act 
March 8, 1869, 16 U. S. Statutes at Large, page 1.) 

“Yet we are now asked to declare that because such provisions 
‘obstruct the power of Congress to regulate the value of the 
money of the United States,’ the faith that we solemnly pledged 
64 years ago is to be repudiated. What emergency can justify 
breaking the solemn pledge of a nation? Do ‘solemn’ and ‘pledge’ 
mean nothing? 

“When the first Liberty bond law was enacted in April of 
1917, it said of the bonds: 

“The principal and interest thereof shall be payable in United 
States gold coin of the present standard of value.’ (Act of 
April 24, 1917, 40 U. S. Statutes at Large, page 35.) 

“The same provision appears in the second, third and fourth 
Liberty Loan Acts and in other loan laws since then. 

“Millions of our people bought these bonds with this pledge. 
Whether all gave equal weight to it is irrelevant where honor is 
involved. The pledge alone counts though no more than one 
man gave it heed. 

“As a matter of fact this pledge has been a vital consideration 
not alone with public securities but also with a great number of 
corporate borrowings. Their total has been estimated at a hun- 
dred billions in par value. Importance has been attached to the 
gold promise by countless treasurers of universities, colleges, 
other educational and philanthropic institutions, by all sorts of 
men who are entrusted with investing the resources that support 
work for humanity. This includes the officers of our mutual 
savings banks with their nine billion and more of deposits, the 
life-insurance companies with more than 120,000,000 policies 
outstanding, and all other officials who must think of safety first 
when exercising their trusts. Shall the solemn pledge to them 
be broken? 

“The good faith of a nation is its greatest asset. We have 
boasted that in this no nation is our superior. Upon it we have 
relied in our international relations. On the very eve of a con- 
ference that bids fair to be of supreme consequence to the wel- 
fare of the world, we are asked to replace good faith with bad 
faith, to tell those with whom we confer that whatever agree- 
ments we make may be repudiated next day or next year. If 
we break solemn pledges to our own, what may be expected of 
those to others? 

“We are asking sundry nations to pay us what they owe. 
Will they be more likely to make good their promises if we set 
them the example of repudiation ? 

“That is the right name for it, repudiation, and this bill ought 
to be known throughout history as “The Repudiation Bill of 
1933.’ 

“We are making huge loans to our own people, to States, to 
cities, to various kinds of governmental agencies. If we repu- 
diate, shall we expect them to pay? 

“It is true that legal casuistry, in England and in one of our 
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own subordinate courts, has recently perverted the plain mean- 
ing of language in order to give a color of defense to repudia- 
tion. Not all the subtleties of all the lawyers in the world can 
change the fact that both parties to these contracts understood 
the words to mean what they said, what it has been hitherto 
accepted that they meant. 

“Our Constitution forbade the States to impair the obligations 
of contracts. For some unknown reason the fathers did not 
impose the same prohibition on the Nation. But the moral prin- 
ciple involved is the same. The sanctity of contracts is the cor- 
nerstone of our civilization. To violate that sanctity is to invite 
ruin.” 


QUESTION OF CONSTITUTIONALITY 


We have seen what this legislation is and the reasons 
authoritatively given for and against it by its proponents 
and opponents, respectively, in Congress. 

Congress is empowered “to coin money, regulate the 
value thereof and of foreign coin, and fix the standard of 
weights and measures.” It has power “to borrow money 
on the credit of the United States.” It has power “to 
make all laws which shall be necessary and proper for 
Carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the Govern- 
ment of the United States or in any department or officer 
thereof.” 

Congress in the height of the Civil War passed acts 
authorizing the issuance of a paper currency not redeem- 
able in gold which should constitute a legal tender for the 
payment of all debts, public or private, except duties on 
imports and interest on the public debt. 

The constitutionality of the legal tender acts was vio- 
lently attacked before the courts.” The Supreme Court, 

5 Still more violent was the dissension among the Supreme Court Justices 
themselves, both in open court and in the conference chamber. The account of 
these dissensions is found in the “Miscellaneous Writings” of Honorable Joseph 
P. Bradley, Associate Justice of the Supreme Court of the United States, 
(1902), in the article entitled, “The Legal Tender Cases in 1870,” pages 45 to 
74. It is there distinctly shown that the first legal tender decision against the 
constitutionality of the acts was rendered by a bare majority of the court com- 
posed of less than the normal number of judges and by the vote of one judge 
as to whom it was not very clear that he voted understanding what he was 
voting on. Opinions continue to differ as to which decision of the Supreme 


Court is right. There can be no doubt of the propriety of the court rehearing 
the question before a full bench. 
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after once holding the acts invalid as in violation of the 
Constitution, later decided in favor of their validity.° 
Still later in 1884, it sustained the power of Congress to 
reissue the same notes and make them legal tender even 
long after the Civil War emergency had passed.’ 

These were promises to pay “dollars” generally. These 
legal tender decisions held that where the promises are 
for “dollars” any dollars which are legal tender at the 
time the obligation becomes due are sufficient to satisfy 
the obligation. The court in deciding the last Legal Ten- 
der Case in 1884, said :* 

“A contract to pay a certain sum of money, without any stipu- 
lation as to the kind of money in which it shall be paid, may 
always be satisfied by payment of that sum in any currency which 


is lawful money at the place and time at which payment is to be 
made.” 


Contracts by their terms payable in gold raise a differ- 
ent question. Such contracts are to be paid in the medium 
of payment stipulated in the contract. — 

The question first came before the Supreme Court in 
1869 in a case arising before the Civil War on a bond for 
money lent and stipulated to be repaid in gold and silver 
coin. One thousand, five hundred and seven dollars 
($1,507) was due and the debtor sought to discharge 
his liability by payment of that amount in paper money 
worth in the market at that time $670 in coin. The court 
held the contract payable in gold and silver.’ 

In Trebilcock V. Wilson,” decided by the Supreme 
Court simultaneously with their legal tender decision, the 
court held that an obligation payable “in specie” is pay- 
able in coin and not in irredeemable Treasury notes. 
The court said :— 


“If we look to the act of 1862, in the light of contemporaneous 
and subsequent legislation of Congress, and of the practice of 


6 Legal Tender Cases, 12 Wall. 457, 20 L. ed. 287 (U. S. 1870). 

7 Legal Tender come, 5 _ U. S. 421, 4 Sup. Ct. 122, 28 L. ed. 204 (1884). 
8 Jd. 110 U. S. 421, 

® Bronson v. Rodes, 7 Wall, 229, 19 L. ed. a hina S. 1869). 

10 12 Wall. 687, 697, 20 L. ed. 460 (U. S. 1871 
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the Government, we shall find little difficulty in holding that it 
was not intended to interfere in any respect with existing or 
subsequent contracts payable by their express terms in specie; 
and that when it declares that the notes of the United States 
shall be lawful money, and a legal tender for all debts, it means 
for all debts which are payable in money generally; and not 
— payable in commodities, or obligations of any other 

Along with Bronson Vv. Rodes,” they decided another 
case involving a ground rent in Baltimore for “the yearly 
rent or sum of £15, current money of Maryland, payable 
in English golden guineas, weighing five pennyweights 
and six grains, at thirty-five shillings each, and other gold 
and silver at their present established weight and rate.” 
The court stated that the obvious intent of the contract was 
to secure payment of a certain rent in gold and silver and 
thereby avoid fluctuations in the currency. They said 
that the contract was in substance to deliver a certain 
weight of gold and silver of a certain fineness; that it was 
equivalent to a contract to deliver bullion. The judgment 
of the court might either be paid in coin—gold or silver 
money of the United States—or such kind of legal tender 
notes as would be equal to the corresponding amount of 
gold and silver.” 

The decision was reaffirmed in 1878 long after the con- 
stitutionality of the legal tender acts had been settled. 
The purchaser of a large quantity of cattle made the price 
of them payable in gold. The vendor retained a lien on 
them for the purchase. The Supreme Court held that 
the vendor was entitled to his price in gold coin or in 
such amount of currency as would purchase the gold coin 
called for by the contract. The court made the following 
clear statement on the effect of the contract :* 

“But the court did say to the jury, that, if they found the con- 
tract on the part of the plaintiff was to pay a certain sum of 


money in gold, they should compute the difference between gold 
and currency, and render their verdict in dollars and cents in 


11 Supra note9. ; 
12 Butler v. Horwitz, 7 Wall. 258, 19 L. ed. 149 (U. S. 1869). 
13 Gregory v. Morris, 96 U. S. 619, 625, 24 L. ed. 740 (1878). 
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currency; and in this we see no error. While we have decided 
that a judgment upon a contract payable in gold may be for pay- 
ment in coined dollars, we have never held that in all cases it 
must be so. While gold coin is in one sense money, it is in 
another an article of merchandise. Gregory was required to 
discharge his debt in gold before he could rightfully take the 
property into his possession under the replevin. If the payment 
had been so made, Morris would have had his coin at that time 
to use as money or merchandise, according to his discretion. 
3ut it was not made; and Gregory by his wrongful act in taking 
the property subjected himself to damages. If the contract had 
been in terms for the delivery of so much gold bullion, there is 
no doubt but the court might have directed the jury to find the 
value of the bullion in currency, and bring in a verdict accord- 
ingly. But we think, as was thought in Bronson v. Rodes, 
such a case is not really distinguishable from this.” 


These decisions sustain the validity of clauses in con- 
tracts making them payable in gold coin or its equivalent. 
Persons were left free to make their own contracts pay- 
able in gold. The creditor is entitled to enforce the pay- 
ment of that contract in gold or its equivalent value in 
paper. The agreement to pay in gold is a contract to 


deliver so much gold in coin or bullion. Payment had 
to be made in gold dollars or their equivalent in legal 
tender money. 

Congress has now by legislation of 1933 enacted that 
all contracts payable in gold of the present standard of 
weight and fineness, whether already in existence or here- 
after made, are contrary to public policy as far as they 
are required to be paid in any particular kind of money. 
All of them, public or private, individual or corporate, 
national or international, may be discharged by payment 
of the number of dollars therein stipulated in any kind 
of money now or hereafter declared by Congress to be 
legal tender. 

PRIVATE OBLIGATIONS 


The opinion of the court in the legal tender cases** lim- 
its its decision to contracts payable in dollars generally 
and holds that a contract to pay in gold is different :— 


14 Supra note 6 at 548. 
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“It is true that under the acts, a debtor, who became such 
before they were passed, may discharge his debt with the notes 
authorized by them, and the creditor is compellable to receive 
such notes in discharge of his claim. But whether the obligation 
of the contract is thereby weakened can be determined only after 
considering what was the contract obligation. It was not a duty 
to pay gold or silver, or the kind of money recognized by law at 
the time when the contract was made, nor was it a duty to pay 
money of equal intrinsic value in the market. (We speak now 
of contracts to pay money generally, not contracts to pay some 
specifically defined species of money.) The expectation of the 
creditor and the anticipation of the debtor may have been that 
the contract would be discharged by the payment of coined 
metals, but neither the expectation of one party to the contract 
respecting its fruits, nor the anticipation of the other constitutes 
its obligation. There is a well-recognized distinction between the 
expectation of the parties to a contract and the duty imposed by 
it.” 

The Fifth Amendment provides “No person shall be 
deprived of life, liberty, or property, without due process 
of law; nor shall private property be taken for public 


use without just compensation.” 

The provision against depriving any person of life, 
liberty, or property, without due process of law relates 
entirely to the United States. In 1870 a similar prohibi- 
tion was laid upon the several States by the Fourteenth 
Amendment to the Constitution, which provides “nor 
shall any State deprive any person of life, liberty, or 
property, without due process of law.” Section 4 of the 
Fourteenth Amendment contains a clause which may also 
bear on this question: “The validity of the public debt of 
the United States, authorized by law, including debts 
incurred for payment of pensions and bounties for serv- 
ices in suppressing insurrection or rebellion, shall not be 
questioned.” 

There have been very few decisions on the provision of 
the Fifth Amendment that “no person shall be deprived 
of life, liberty, or property, without due process of law” 
—that is, by the United States,—but many on the same 
proposition as applying to the States by the Fourteenth 
Amendment. 





THE GEORGE WASHINGTON LAW REVIEW 


FIFTH AMENDMENT LIMITING FEDERAL POWER 


In Monongahela Navigation Company v. United 
States,” it was held that an act of Congress providing for 
the taking of property, a bridge, but which excluded from 
consideration fixing the value of the franchise to take 
tolls on that bridge was unconstitutional in denying the 
full value of the bridge to its owner. 

Explaining the object of the first ten amendments to 
the Constitution, the court said :—** 

“The first ten amendments to the Constitution, adopted as 
they were soon after the adoption of the Constitution, are in 
the nature of a bill of rights, and were adopted in order to quiet 
the apprehension of many, that without such declaration of rights 
the government would assume, and might be held to possess, the 
power to trespass upon those rights of persons and property 


which by the Declaration of Independence were affirmed to be 
unalienable rights.” 


In Adair v. United States," an act of Congress making 
it a criminal offense for a railroad company to discharge 


any employee on account of his being a member of a labor 
organization was held to be an arbitrary and unconstitu- 
tional deprivation of the right of contract. The court 
said :—"* 

“The provision of the statute under which the defendant was 
convicted must be held to be repugnant to the Fifth Amendment 
and as not embraced by nor within the power of Congress to 
regulate interstate commerce, and under the guise of regulating 
interstate commerce and as applied to this case it arbitrarily sanc- 
tions an illegal invasion of the personal liberty as well as the 
right of property of the defendant Adair.” 

In Adkins V. Children’s Hospital,” an act of Congress 
providing a minimum wage for women engaged in cer- 
tain occupations in the District of Columbia was held 
unconstitutional as in conflict with the Fifth Amend- 
ment. In reaching this conclusion the court made these 
remarks which are very pertinent to the present case :—” 

15148 U. S. 312, 13 Sup. Ct. 623, 37 L. ed. 463 (1893). 
16 Td. at 324. 

17 208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1908). 
18 Jd. at 180. 


19 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923). 
20 Td. at 545, 546, 561. 
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“The statute now under consideration is attacked upon the 
ground that it authorizes an unconstitutional interference with 
the freedom of contract included within the guaranties of the 
due process clause of the Fifth Amendment. That the right to 
contract about one’s affairs is a part of the liberty of the indi- 
vidual protected by this clause, is settled by the decisions of this 
court and is no longer open to question. 

“Within this liberty are contracts of employment of labor. In 
making such contracts, generally speaking, the parties have an 
equal right to obtain from each other the best terms they can as 
the result of private bargaining. 

“There is, of course, no such thing as absolute freedom of 
contract. It is subject to a great variety of restraints. But free- 
dom of contract is, nevertheless, the general rule and restraint 
the exception; and the exercise of legislative authority to 
abridge it can be justified only by the existence of exceptional 
circumstances. 

“To sustain the individual freedom of action contemplated 
by the Constitution, is not to strike down the common good but 
to exalt it; for surely the good of society as a whole cannot be 
better served than by the preservation against arbitrary restraint 
of the liberties of its constituent members.” 


FOURTEENTH AMENDMENT LIMITING STATE POWER 


Decisions under the Fourteenth Amendment providing 
that no State shall deprive any person of life, liberty, or 
property, without due process of law are quite numerous. 
They are strictly applicable to legislation by Congress be- 
cause the same prohibition against depriving any person 
of life, liberty, or property, without due process of law 
applies to the United States under the Fifth Amendment 
the same as it does to the States under the Fourteenth 
Amendment. 

To take only a few typical cases the following decisions 
of the Supreme Court hold State legislation of various 
kinds to be unconstitutional and void under the clause 
of the Fourteenth Amendment providing against any 
State depriving any person of life, liberty, or property, 
without due process of law. 

In Allgeyer V. Louisiana,” a statute of Louisiana which 
prohibited the making of a contract for marine insurance 
with any company not complying with the requirements 


21 + U. S. 578, 17 Sup. Ct. 427, 41 L. ed. 832 (1897). 
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of Louisiana law as to registration and license was held 
void as a restriction of the right of contract. The court 
said :” 


“The act done within the limits of the State under the cir- 
cumstances of this case and for the purpose therein mentioned, 
we hold a proper act, one which the defendants were at liberty to 
perform and which the state legislature had no right to prevent, 
at least with reference to the Federal Constitution. To deprive 
the citizen of such a right as herein described without due proc- 
ess of law is illegal.” 


In Coppage V. Kansas,” a State law was considered 
making it unlawful for any officer of a corporation to 
coerce or even influence any person to enter into an agree- 
ment not to join, become, or remain a member of a labor 
organization as a condition for such person securing em- 
ployment or continuing in the employment of such cor- 
poration. A superintendent in the service of a railway 
company called upon a switchman to agree to withdraw 
from the switchmen’s union. The court relied upon the 
Adair case, decided in 1908, holding a similar act of 
Congress under the Fifth Amendment void, and stated 
that it equally prohibited a State from interfering with 
the liberty of contract under the Fourteenth Amendment. 
They said :—* 

“Unless it is to be overruled, this decision is controlling upon 
the present controversy; for if Congress is prevented from 
arbitrary interference with the liberty of contract because of the 
‘due process’ provision of the Fifth Amendment, it is too clear 
for argument that the States are prevented from the like inter- 
ference by virtue of the corresponding clause of the Fourteenth 
Amendment; and hence if it be unconstitutional for Congress 
to deprive an employer of liberty or property for threatening an 
employee with loss of employment or discriminating against him 
because of his membership in a labor organization, it is uncon- 
stitutional for a State to similarly punish an employer for 
requiring his employee, as a condition of securing or retaining 


employment, to agree not to become or remain a member of such 
an organization while so employed.” 


The Kansas law was therefore held unconstitutional as 
an arbitrary attempt to interfere with the freedom of 


22 Td. at 591. 


28 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915). 
24 Td. at 11. 
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contract just as the act of Congress considered in the 
Adair case was held unconstitutional for the same reason. 

In Adams V. Tanner,” a statute of Washington State 
forbidding the taking of fees by an employment agency 
for finding a job for a worker was held unconstitutional 
on the ground that it “is arbitrary and oppressive, and 
that it unduly restricts the liberty of appellants, guaran- 
teed by the Fourteenth Amendment, to engage in a useful 
business. It may not therefore be enforced against them.” 

In Wolff Packing Co. V. Industrial Court,” a State 
statute giving an administrative authority the power to 
fix minimum wages in the meat packing business was held 
to be void as an arbitrary interference with the freedom 
of contract. The court said :—* 


“These qualifications do not change the essence of the act. 
It curtails the right of the employer on the one hand, and of the 
employee on the other, to contract about his affairs. This is part 
of the liberty of the individual protected by the guaranty of the 
due process clause of the Fourteenth Amendment. Meyer v. 
Nebraska, 262 U. S. 390. While there is no such thing as abso- 
lute freedom of contract and it is subject to a variety of re- 
straints, they must not be arbitrary or unreasonable. Freedom 
is the general rule, and restraint the exception. The legislative 
authority to abridge can be justified only by exceptional cir- 
cumstances.” 


In Tyson V. Banton,” the legislature of New York was 
held to be without authority to limit the price for re-sale 
of theatre tickets by a middleman :—* 


“The first of these is that the right of the owner to fix a price 
at which his property shall be sold or used is an inherent attri- 
bute of the property itself, and, as such, within the protection of 
the due process of law clauses of the Fifth and Fourteenth 
Amendments. The power to regulate property, services, or busi- 
ness can be invoked only under special circumstances; and it 
does not follow that because the power may exist to regulate in 
some particulars it exists to regulate in others or in all.” 


25 244 U. S. 590, 37 Sup. Ct. 662, 61 L. ed. 1336 (1917). 
26 Td. at 597. 

27 262 U. S. 522, 43 Sup. Ct. 630, 67 L. ed. 1103 (1923). 
28 Td. at 534. 

29 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1927). 
30 Td. at 429. 
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These cases show how far the Supreme Court has gone 
in protecting the liberty of contract as a right of which 
persons may not constitutionally be deprived. 


ENGLISH DECISIONS 


An English case, Feist v. Societe Intercommunale 
Belge D’Electricite, was referred to in the debates in 
Congress." This was a case of a Belgian electric com- 
pany which issued debentures payable in England “in 
sterling in gold coin of the United Kingdom of or 
equal to the standard of weight and fineness existing on 
the Ist of September, 1928.” The House of Lords has 
just (December 15, 1933) held, reversing two lower 
courts, that even since England has gone off the gold 
standard the holders of these debentures are entitled to be 
paid as provided in the contract, that is, in gold coin of 
the value existing at the date of the contract, or in so 
much legal tender money as will provide the amount of 
gold provided for by the contract. 

Lord Russell in announcing the judgment said: 

“TI think that in clauses 1 and 2 of the bond the parties are 
referring to gold coin of the United Kingdom of a specific stand- 
ard of weight and fineness not as being the mode in which the 
company’s indebtedness is to be discharged, but as being the 
means by which the amount of that indebtedness is to be meas- 
ured and ascertained. 

“T would construe clause 1 not as meaning that £100 is to be 
paid in a certain way, but as meaning that the obligation is to 
pay a sum which would represent the equivalent of £100 if 
paid in a particular way; in other words, I would construe the 
clause as though it ran thus (omitting immaterial words) ‘pay 
* * * in sterling a sum equal to the value of £100 if paid in 
gold coin of the United Kingdom of or equal to the standard 


of weight and fineness existing on the Ist day of September, 
1928.’ ” 


This decision is the more striking in its application to 
the present situation from the fact that the British Parlia- 
ment is not, as is our own Congress, under any constitu- 
tional restriction. England is not governed by a written 


81 Daily Cong. Rec. (April 26, 1933) Senate 2417, 2418. See for full text 
of House of Lords decision, 1 U. S. Law Week 397 (1934). 
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Constitution and whatever the British Parliament enacts 
is law. 

In Broken Hill Proprietary Company V. Latham™ cer- 
tain Australian debentures were made payable, principal 
and interest, at various places in Australia or in London 
at the option of the holder. The obligations of the com- 
pany were payable in so many “pounds.” ‘The Australian 
pound was at a heavy discount as compared with the 
English pound when the due date of payment arrived. 

The question was whether a holder, exercising his op- 
tion to ask for payment in London was entitled :— 

1. To the amount in pounds sterling, or 

2. So much sterling as would purchase the stipulated 
number of Australian pounds. 

It was held by the Court of Appeal that the word 
“pound” while generally meaning English pound does not 
necessarily have the meaning, but that it was whatever the 
parties intended by their contract. Australian pounds 
were meant by the contract. Even if the holder demand- 
ed payment in London where Australian money is not 
legal tender, he was obliged to take such a number of 
English pounds as the Australian money of the contract 
was worth. As £125 of Australian currency was worth 
only £100 sterling, it was held that the creditor was en- 
titled to demand only £100 sterling for every £125 of 
Australian money. This was put on the ground that “the 
obligation of the debtor must be discharged by paying the 
sum in the currency in which it was contracted to be paid.” 


COMPARISON WITH AMERICAN DECISIONS 


This closely corresponds to the decision of our own 
Supreme Court in Thorington Vv. Smith,” where it was 
held that a contract between persons residing in the Con- 
federate States during the war and contracting for pay- 
ment in “dollars” were contracting with reference to the 


32 (1933) 1 Chancery Div. 373. 
33 8 Walt. 1, 19 L. ed. 361 (U. S. 1869). 
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existing state of affairs and referred to Confederate dol- 
lars and hence the judgment must be rendered, not for 
the same number of dollars in lawful money of the United 
States, but in United States money corresponding at the 
date of the transaction to the value of the Confederate 
money for which the parties bargained. 

These distinctions carry out the intention of the parties 
as expressed in their contracts. Where gold is stipulated 
in an American contract, it must be paid in gold or its 
equivalent in paper. Where the agreement was made 
with reference to Confederate money, that money though 
unlawful, is the yardstick by which the right of the cred- 
itor is to be measured by its conversion into lawful United 
States money. Where a foreign company makes a contract 
to pay a sum in England in gold pounds of the present 
standard of weight and fineness it can only be discharged 
by payment in gold of the agreed medium. Where the 
contract is made in Australia and the promise is to pay 
£125, the contract is made with reference to Australian 
currency. If payment is demanded in London the cred- 
itor is only entitled to £100 in English currency as that 
would purchase £125 Australian currency. These deci- 
sions recognize the sanctity of contracts. There seems to 
be little difference on this point between the decisions in 
England and here, except that we have a Constitution 
defining fundamental rights while England has none. 

Still another question has recently come up. Bonds 
have been issued by several companies payable, respec- 
tively, in a certain amount of “dollars” or another amount 
in pounds sterling, or still a third in Dutch guilders. 
The question has been raised whether American bond- 
holders are entitled to payment only in “dollars,” which 
according to the resolution before us means any kind of 
dollars issued by the United States Government, or at 
their option in English pounds or Dutch guilders. This 
question is now pending before the courts. It is here 
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mentioned only to show the many unexpected angles in- 
volved in the construction of this gold clause legislation. 


NATIONAL OBLIGATIONS 


From 1869 down to 1933, as shown by the excerpts pre- 
viously given from the minority report on the Joint Reso- 
lution, the faith of the Government of the United States 
was solemnly pledged to the payment in coin or its equiv- 
alent of all the obligations of the United States, both inter- 
est-bearing and noninterest-bearing. All this is done away 
with by the Joint Resolution of June 5, 1933, which per- 
mits all obligations to be discharged by the payment of 
any money which may at the time be legal tender. 

The law on the obligations of the Government, national, 
state, or municipal was stated by Alexander Hamilton :-—* 

“‘When a Government enters into a contract with an individual 
it deposes, as to the matter of the contract, its constitutional 
authority and exchanges the character of a legislator for that of 


a moral agent with the same rights and obligations as an indi- 
vidual.” 


This principle was applied in Murray v. Charleston,” 
where it was said :— 


“The truth is, States and cities, when they borrow money and 
contract to repay it with interest, are not acting as sovereignties. 
They come down to the level of ordinary individuals. Their 
contracts have the same meaning as that of similar contracts 
between private persons. Hence, instead of there being in the 
undertaking of a State or city to pay, a reservation of a sover- 
eign right to withhold payment, the contract should be regarded 
as an assurance that such a right will not be exercised. A prom- 
ise to pay, with a reserved right to deny or change the effect of 
the promise, is an absurdity.” 

“The inviolability of contracts, and the duty of performing 
them as made, are foundations of all well-ordered society, and 
to prevent the removal or disturbance of these foundations was 
one of the great objects for which the Constitution was framed.” 


The same principle has repeatedly been applied to the 
contracts of the United States. In United States v. Bank 
of the Metropolis,” the court said :— 





34 Hamilton’s Works, vol. 3, p. 518. 
35.96 U. S. 432, 445, 449, 24D “ed. 760 (1878). 
3615 Pet. 391, 392 (U. S. 1842). 
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“When the United States, by its authorized officer, become a 
party to negotiate paper, they have all the rights, and incur all 
the responsibility of individuals, who are parties to such instru- 
ments.” 


In United States V. State Bank," the court said :-— 


“Tn these cases, and many others that might be cited, the rules 
of law applicable to individuals were applied to the United States. 
Here the basis of the liability insisted upon is an implied contract 
by which they might well become bound by virtue of their 
corporate character. Their sovereignty is in no wise involved.” 

The principle is most emphatically stated in Corliss 
Company V. United States :** 

“When the Government assumes the position of a contractor 
with a citizen, it comes under all the obligations and liabilities 
of an individual, and must abide by its own acts and agreements, 
with the added obligation, because it is a government and more 
powerful than any individual, to deal with the individual in the 
strictest fairness and justice.” 

This decision was affirmed by the Supreme Court on 
the same ground.” 


In Hollerbach v. United States,*° it was said :— 


“A Government contract should be interpreted as are con- 
tracts between individuals, with a view to ascertaining the in- 
tention of the parties and to give it effect accordingly, if that can 
be done consistently with the terms of the instrument.” 

In Reading Steel Casting Company V. United States," 
it was said :— 

“The contract is to be construed and the rights of the parties 
are to be determined by the application of the same principles as 
if the contract were between individuals.” 

Enough has been said to show that the Government 
when it makes a contract assumes the same obligations as 
an individual and can not rightfully claim immunity by 
virtue of its sovereign power. 


INTERNATIONAL OBLIGATIONS 


In 1903 we entered into a treaty with the new Republic 
of Panama for “the use, occupation and control of a zone 


37 96 U. S. 30, 36, 24 L. ed. 647 (1878). 
3810 Ct. Cl. 494, 502 (1875). 

3991 U. S. 321, 23 L. ed. 397 (1876). 
40 233 U. S. 165, 171, 172, 34 Sup. Ct. 553, 58 L. ed. 898 (1914). 
41 268 U. S. 186, 188, 45 Sup. Ct. 469, 69 L. ed. 907 (1925). 
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of land and land under water for the construction, main- 
tenance, operation,” etc., of acanal. The price to be paid 
was stipulated by Article XIV :—* 

“The United States agrees to pay to the Republic of Panama 
the sum of ten million dollars ($10,000,000) in gold coin of the 
United States on the exchange of the ratification of this con- 
vention and also an annual payment during the life of this con- 
vention of two hundred and fifty thousand dollars ($250,000) 
in like gold coin beginning nine years after the date aforesaid.” 

Up to the present time these payments have been made in 
gold coin as provided in the treaty. Have we a right, 
legal or moral, national or international, to meet this pay- 
ment by delivering to Panama $250,000 in money from 
the printing press not redeemable in coin? The Joint 
Resolution we have before us provides that we may so 
discharge the payment. It does not fulfill the interna- 
tional obligation into which we have entered. 


CONCLUSION 


The preamble of the Resolution declares a state of 
emergency. It is contrary to public policy to make con- 
tracts payable in anything but legal tender money of the 
United States or to discharge existing obligations in any 
other kind of money. 

How far these emergency clauses would be sustained 
were the question to come before the courts for decision 
and ultimately before the Supreme Court of the United 
States it is impossible to say in advance. The idea that 
the Constitution may be suspended by the existence of 
national emergencies or even in time of war was repudi- 
ated by the Supreme Court in a famous decision arising 
out of the Civil War in 1867, Ex parte Milligan.* In an 
eloquent passage the court said: 

“The Constitution of the United States is a law for rulers 
and people equally in war and in peace, and covers with the 


shield of its protection all classes of men, at all times, and under 
all circumstances. No doctrine, involving more pernicious con- 


42 33 Srat. L., part 2, p. 2238 (1903). 
434 Wall. 21, 120, 121 (U. S. 1867). 





THE GEORGE WASHINGTON LAW REVIEW 


sequences was ever invented by the wit of men than that any 
of its provisions can be suspended during any of the great 
exigencies of government. Such a doctrine leads directly to 
anarchy and despotism, but the theory of necessity on which it is 
based is false; for the government within the Constitution, has, 
all the powers granted to it, which are necessary to preserve its 
existence ; as has been happily proved by the result of the great 
effort to throw off its just authority.” 

The country is undoubtedly at the present time con- 
fronted by an emergency. Whether its existence justifies 
legislation changing the obligations of contracts and per- 
haps having billions of dollars transferred from one class 
to another in opposition to the terms of their contracts is 
something that remains for the courts to decide. 

The decisions under both the Fifth and Fourteenth 
Amendments have all made freedom of contract the rule, 
and its restriction the exception. 

Can the recent legislation allowing all obligations, pri- 
vate and governmental, State and Federal, to be dis- 
charged by payment of any kind of dollars in circulation, 
even though the contract medium of payment be gold, be 
sustained as within the constitutional powers of Congress? 
This is a question which only the highest court can an- 
swer. An affirmative answer would involve a new con- 
struction of the rights of parties over their property and 
over their own power to make contracts. 

In Wilson v. New,“ an eight-hour day with a standard 
minimum of wages on railroads was held constitutional 
and was enforced. The act was passed to deal with an 
extreme emergency. A complete tie-up of all the rail- 
roads of the country was threatened. The act was passed 
to put an end to a dangerous situation. As such it was 
sustained. The emergency was thus treated :—* 


“Although an emergency may not call into life a power which 
has never lived, nevertheless emergency may afford a reason for 
the exertion of a living power already enjoyed.” 


44 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1917). 
45 Id. at 348. 
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In 1921 the Supreme Court sustained as an emergency 
measure an act of Congress forbidding a landlord to re- 
enter upon the leased premises even though the lease had 
expired, provided the tenant paid the rent and complied 
with the other conditions of the lease. 

Even the rent might be reduced if deemed unreasonable 
by the Commission organized to pass upon that question. 
Active hostilities of the war were over in 1919, when the 
statute was enacted.** The life of the Commission was 
by subsequent legislation extended to May 22, 1922, and 
from that date for another two years to May 22, 1924, 
when it expired. In both 1922 and 1924 the war not only 
actually but legally at an end, so that the extension acts 
could only be sustained as a peace-time emergency meas- 
ure. This the Supreme Court did but only conditionally 
upon the emergency being shown to have continued ex- 
istence.** 

At the same time a New York statute enacted as late as 
1920, allowing tenants to hold over after the expiration 
of their leases was sustained as an emergency measure.** 

This decision was reaffirmed in 1922 in Edgar A. Levy 
Leasing Company V. Siegel.” Here rent legislation was 
sustained on the ground that “the acts involved are ‘emer- 
gency’ statutes,’ and “that there existed in the larger 
cities of the state a social emergency, caused by an insuffi- 
cient supply of dwelling houses and apartments, so grave 
that it constituted a serious menace to the health, morality, 
comfort and even to the peace of a large part of the 
people of the State.” 

How far this “emergency” doctrine can be successfully 
invoked to sustain the legislation now before us is a ques- 
tion that can only be answered by the highest court. 


46 Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921). 

47 Chastleton Corp. v. Sinclair, 264 U. S. 543, 44 Sup. Ct. 405, 68 L. ed. 
841 (1924). 

48 Marcus Brown Holding Co. v. Feldman, 256 U. S. 170, 41 Sup. Ct. 465, 
65 L. ed. 877 (1921). 

49 258 U. S. 242, 42 Sup. Ct. 289, 66 L. ed. 595 (1922). 
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The quotation of the statute at the opening of this 
paper shows the strongest possible declaration of an “ex- 
isting emergency” as well as that of public policy. Such 
declarations while not conclusive on the court may exert 
a powerful influence on the judicial mind and may con- 
ceivably be the determinative factor in the final decision. 

This article has served its purpose if it points the way 
to a solution of the question in the light of authoritative 
decisions made down to the present time. 





REGULATION OF MOTOR CARRIERS* 


WILLIAM A. FISHER 
Statistician, Fabricated Metal Products Federation 


Regulation of carriers is susceptible of analysis into 
regulation for safety and protection of property, and reg- 
ulation of the business of carriage. Into the first classi- 
fication fall such measures as deal with train signals, grade 
crossing rules, speed, highway traffic rules, load of ve- 
hicle, etc. Into the second, fall measures designed to 
promote the convenience of the traveling or shipping 
public, to protect it from unjust discrimination or un- 
reasonable charges, and to protect the various agencies 
of transportation from runious competition. 

Railroads have been subjected to both types of regula- 
tion for many years. The necessity for safety legislation 
was obvious. Legislation covering the business of rail- 
road carriage was supported by the contention that the 
public interest in the maintenance of equitable charges re- 
quired the prohibition of arbitrary discriminations among 
shippers and localities where the railroad operated under 
monopoly conditions. On the other hand, where com- 
petitive conditions existed, public policy dictated the pre- 
vention of ruinous competition in order that some efficient 
transportation be preserved for public service. 

Within the last decade, however, the technical develop- 
ment of motor vehicles and expansion and improvement 
of public highways have placed another element — the 
motor carrier—in competition with the railroads. Safety 
regulation of this mode of transportation is even more 
obviously necessary than it was in the case of railroads. 
But the necessity for business regulation is still open to 


* The study of this subject was begun by the author while research assistant 
at The Brookings Institution in connection with the work of the National 
Transportation Committee. (Calvin Coolidge, Alfred E. Smith, Bernard 
Baruch, Clark Howell, Alexander Legge.) 
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controversy. Has the advent of the motor carrier revived 
the evils of unjust discrimination and undue charges 
among shippers and localities? If so, to what degree? 
Has it subjected the railroad to a fatally destructive com- 
petition? If the latter is answered in the affirmative, can 
it be said that motor transportation is so far superior to 
rail transportation, in efficiency, service, and stability, as 
to justify the complete liquidation of railways and a sub- 
stitution of motor transportation? Or shall an attempt 
be made to equalize the competitive factors between these 
two modes of transportation? Finally, is regulation of 
the business of motor carriage the solution of the prob- 
lem? 

While facts sufficient to answer these questions for cer- 
tain localities may be available, the information concern- 
ing the nationwide aspects of this problem is fragmentary 
and unsatisfactory. Concerted attempts to gather and 
present such information resulted in the publication of 
the INTERSTATE COMMERCE COMMISSION’s DockET No. 
23400—Co-ORDINATION OF MOTOR TRANSPORTATION, and 
the HEARINGS BEFORE THE SENATE COMMITTEE ON 
INTERSTATE COMMERCE ON S. 2793—REGULATION OF 
MOTOR CARRIER TRANSPORTATION.’ The following state- 
ments are taken from these two sources. 

The Interstate Commerce Commission admits that “the 
number of trucks engaged in either commercial or pri- 
vate hauling over the highways is not definitely known” ; 
but that there were 3,480,939 trucks in all classes of serv- 
ice during 1930, from which must be deducted a very 
large (but unknown) proportion of urban and suburban 
vehicles.” 

1 The former inquiry was directed primarily to a discovery of a basis for 
codrdination between rail and motor transportation; it involved legislation and 
regulation only indirectly. The facts concerning competition between motor 
and rail transport, however, which were presented incidentally, constitute the 
most reliable collection of quantitative data on the subject. The Senate hear- 
ings, on the other hand, employed chiefly qualitative data on the regulation 


of motor carriers in interstate commerce. 


2 INTERSTATE COMMERCE CoMMISsION; Docket 23,400, CodrDINATION OF 
Motor TRANSPORTATION, p. 274. 
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This number of trucks engaged in hauling over the 
highways may be analyzed according to the type of serv- 
ice rendered. The largest portion, 85.8 per cent, are 
“owner-operated trucks’—the load and the truck being 
owned by the same individual or agency. The “contract 
carrier’—the vehicle being operated for hire or under 
a hauling agreement with a few agencies, but not observ- 
ing a fixed route or schedule—accounts for 8.7 per cent. 
“Common carriers”—those operating for hire over a fixed 
route, on regular schedule, at published rates, and ac- 
cepting indiscriminately the patronage of the public— 
amount to only 5.5 per cent.* In addition to trucks it 
was estimated that there were, during 1930, 28,550 pas- 
senger busses engaged in intercity revenue service. Most 
of these were common carriers.* 

The Commission has also attempted some approxima- 
tions of the volume of truck traffic as compared with 
traffic borne by other means of transportation. Its esti- 
mate’ of the distribution of inland traffic is as follows: 


SES bv cbcan sear eawaniocn 72.9% 
I iiss cae cas baad ek sraae 15.8% 
PEE svebice senses ienneeoanens 5.2% 
re 4.2% 
BE WII gone c ew cccuccanes 1.4% 
Electric railways and airplanes ...... 0.5% 

100.0% 


By further estimation, the Commission has analyzed 
the 4.2 per cent of inland traffic that is carried by trucks 
into those proportions handled by the different types of 


37d. p. 407. These proportions are based on a study of 180,000 trucks 
operating over the Federal Aid Roads of 11 western states. See U. S. Burgau 
oF Pusitic Roaps, SurvEY oF TRAFFIC OF ELEVEN WESTERN States (1930). 
It is unfortunate that this survey was not more comprehensive in scope or more 
representative in location. It is believed that a nation-wide survey of all types 
of roads would give different results. 

4INTERSTATE COMMERCE COMMISSION, op. cit., supra note 2 at 277-280. 
Figures based on statement taken from Bus TRANSPORTATION. 


5 Supra note 2, p. 403. The technique used in the estimates is described on 
pp. 402-403. Recent indications are that the proportion for inland traffic car- 
ried by intercity trucks should be somewhat increased, as should be the propor- 
tion for interstate movement. 
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service. It concludes that nearly 20 per cent of the truck 
traffic is transported by common carrier operators; 30 
per cent by bona fide contract operators; and 50 per cent 
by privately operated trucks. Apparently 20 per cent of 
the traffic hauled by truck is interstate." The Commis- 
sion further believed that this 4.2 per cent of total inland 
traffic produced 6 per cent of the total revenue.* 

In addition to the foregoing estimate of truck traffic 
there were presented figures representing passenger traf- 
fic by bus. In 1930 the steam railroads carried 708 mil- 
lion passngers for a total of 26.9 billion passenger miles 
for 731 million dollars of passenger revenue.’ In com- 
parison with these operations, intercity revenue busses 
carried 71.5 per cent as many passengers 26.3 per cent 
as many passenger, miles for 39.7 per cent as much pas- 
senger revenue.” The Commission observed that “all bus 
revenue is not competitive with rail service.” It is esti- 
mated later that 20 to 30 per cent of the loss of rail traffic 
is attributable to bus competition.” The proportion of 
bus operations which is interstate is placed at 20 to 25 
per cent.” 

If we accept these figures for what they may be worth, 
we cannot but doubt the validity of the argument that the 
operations of unregulated motor vehicles for hire are 
destroying the existing and established modes of trans- 
portation. Does the subtraction of the 1.26 per cent of 
traffic which is attributed to contract carrier operations 
constitute destruction of the established railroads which 
carry 72.9 per cent of the total freight? Or does the 0.84 


6 Id. p. 407. 

7 Id. pp. 274 and 405. Also see U. S. DEPARTMENT oF COMMERCE, DoMESTIC 
Commerce Series, No. 66, Motor Truck FREIGHT TRANSPORTATION, p. 21. 

8 Supra note 2, p. 274. 

9 Jd. p. 278. 

10 Jd. The estimates of number of bus passengers and bus passenger revenues 
were furnished to the Commission by the National Association of Motor Bus 
Operators. These estimates were higher than those appearing in Bus Trans- 
PORTATION, from which source the Commission obtained the figure for bus pas- 
senger miles. 

11 Jd. 


12 Td. p. 406. 








MOTOR CARRIER REGULATION 159 


per cent of traffic which is hauled by trucks in interstate 
commerce justify an elaborate system of federal regu- 
lation? While the absurdity of the questions is obvious, 
an increasing number of states are enacting regulatory 
legislation to preserve the existing agencies of transpor- 
tation by protecting them from the hitherto unrestricted 
operations of the contract carriers; and the federal gov- 
ernment is proposing regulation of all motor carriage 
for hire in interstate commerce. The problem of de- 
structive competition by motor passenger carriers for 
hire has been adequately cared for by the states through 
complete regulation of such carriers in intrastate com- 
merce. There remains for federal regulation only that 
20 to 25 per cent of operations in interstate commerce by 
these carriers, which operations are responsible for only 
an approximate 8 per cent loss in rail passenger traffic. 
Notwithstanding this apparent lack of necessity for fur- 
ther regulation, it is obvious that legislatures are deter- 
mined to extend further the public control of the motor 
carrier business. 


CONSTITUTIONAL FOUNDATIONS FOR CARRIER REGULATION 


The United States Constitution granted to the Federal 
Congress the power to regulate commerce with foreign 
nations and among the several states,....** Under the 
American constitutional system all powers not so specifi- 
cally conferred upon Congress or prohibited by its pro- 
visions are reserved to the several states..* Where the 
exercise of such powers by the states contravenes the Fed- 
eral Constitution or enactments thereunder, or seriously 
interferes with their enforcement, the federal power will 
prevail.” But until such time as the Federal Govern- 


18 CoNSTITUTION OF THE Unitep Srates, Art. I, § 8. 
14 Jd. Tenth Amendment. 


15 Simpson v. Shepard, (Minnesota Rate Cases), 230 U. S. 432, 433; 33 
Sup. Ct. 729; 57 L. ed. 1511 (1913). 
3 
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ment sees fit to legislate, the states may pass laws indi- 
rectly operating upon the sphere of federal jurisdiction.” 

Among the powers reserved to the states was the in- 
herent power to enact all laws, within constitutional 
limits, to promote the order, health, morals, and general 
welfare of society, within their respective jurisdictions— 
the so-called “police power of the states.”*’ As an exer- 
cise of this power, the states may regulate carriers in in- 
trastate commerce.” These are the constitutional bases for 
the apportionment of authority for the regulation of in- 
terstate commerce and intrastate commerce to the federal 
and state governments respectively. 

In extent, however, these two powers are unequal. The 
federal right to regulate interstate commerce “is complete 
in itself, may be exercised to its utmost extent and ac- 
knowledges no limitations other than are prescribed in 
the Constitution.** The regulation of their intrastate com- 
merce by the states, on the other hand, is limited, first, 
by the inhibitions of the Federal Constitution; second, 
by the qualification that the interests of the public gen- 
erally must require such legislative interference—that is, 
it must have for its object the prevention of some of- 
fense or manifest evil or preservation of the public health, 
safety, morals, or general welfare—; and, third, that the 
means are reasonably necessary for the accomplishment 
of the purpose, and not unduly oppressive upon indi- 
viduals.” This distinction is especially important in 
transportation regulation, in view of the fact that the 


16 Munn v. Illinois, 94 U. S. 135, 24 L. ed. 76 (1877); Peik v. Chicago & 
Northwestern Ry. Co., 94 U. S. 178, 24 L. ed. 97 (1877); Sproles v. Binford, 
286 U. S. 374, 52 Sup. Ct. 581, 585 (1932). 

17 Chicago, etc. R. Co. v. Anderson, 182 Ind. 140, 105 S. E. 49 (1914). 

18 Atlantic C. L. R. Co. v. North Carolina Corp. Com., 206 U. S. 1, 27 Sup. 
Ct. 585, 51 L. ed. 933 (1907) ; Simpson v. Shepard, 230 U. S. 352, 33 Sup. Ct. 
729, 57 L. ed. 1511 (1913). 

19 Marshall, C. J., in Gibbons v. Ogden, 9 Wheat. 1, 100 (U. S. 1824), 6 L. 
ed. 23; Holmes, J., in the Pipe Line Cases, 234 U. S. 548, 34 Sup. Ct. 956, 58 
L. ed. 1459 (1914). 

20 Brown, J., in Lawton v. Steele, 152 U. S. 133, 14 Sup. Ct. 499, 501, 38 L. 
ed. 385 (1894). 
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greater proportion of motor transport is intrastate,’ while 
a correspondingly large proportion of rail traffic is in- 
terstate. An inequality is thus produced in that all im- 
portant rail legislation, being federal, is plenary, and sub- 
ject to none but Constitutional limitations; whereas motor 
carrier legislation, through the absence of federal action 
having devolved upon the states under their police 
power, must be sustained as promoting the public wel- 
fare or safety. 


In the interest of public safety and the protection of 
public and private property and for the maintenance of 
the public highway, the states have provided “safety reg- 
ulation” of all motor vehicles in their utilization of the 
highways—limiting their size, type, and equipment, pre- 
scribing speed and rules of the road, and placing special 
“user” taxes upon them. Where, however, the motor 
vehicles are operated in the business of carriage for com- 
pensation, all of the states, excepting Delaware, have 
provided for some measure of “business regulation” of 
such carriers, in addition to the general “safety regula- 
tion.” * These “business regulations” of motor carriers, 
when enacted into legislation, are commonly called “mo- 
tor carrier laws.” It is with the provisions of these laws, 
their judicial interpretation and delineation that we are 
particularly concerned. 


21 INTERSTATE COMMERCE COMMISSION, op. cit. supra note 2, pp. 2745, 376, 
405. 


22 Jones, Exiot, Principles oF TRANSPORTATION, (1925), p. 65. 

23 Except “Store-door delivery.” See I. C. C. supra note 2, at p. 367. 

24 MouLTon AND ASSOCIATES, THE AMERICAN TRANSPORTATION PROBLEM 
(1933), pp. 565 and 875; Stephenson v. Binford, 53 F (2d) 509, 511 (S. D. 
Tex., 1931); Continental Baking Co. v. Woodring, 286 U. S. 352, 52 Sup. Ct. 
595 (1932). 

25 A distinction may be made between “safety regulation” and “business 
regulation” in that the former is concerned with a proper and safe use and 
maintenance of the highways in the interest of public safety and convenience; 
while the latter is concerned with promoting the public welfare by prescribing 
the uses of the public highways as a place of business by motor vehicles, operat- 
ing as carriers, preventing unjust discrimination between persons and com- 


munities, securing public convenience, and maintaining an adequate and efficient 
transportation system for the public. 
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STATE REGULATORY LEGISLATION 


State legislation concerning motor carriers has not been 
directed to the control of such detailed subject matter as 
has been done in the case of railroads. The provisions 
of the acts have been chiefly designed to cope with the 
more fundamental problems and difficulties inherent in 
this form of transportation, rather than to cure individual 
evils and abuses. 

Difficulty in making motor vehicle regulation effective 
has presented a problem of vital importance. The nature 
of the service offered, the small investment, and flexible 
equipment make it a simple matter to abandon com- 
pletely the service of motor carriage, or to shift from the 
easily-regulated common carrier status to that of private 
catfrier or contract carrier, where administrative diffi- 
culties are greatly multiplied.” Hence the inclusion of 
all classes of motor carriers is essential to effective regu- 
lation. Of the forty-seven states enacting motor carrier 
legislation, all have provided regulation for common car- 
riers; approximately three-fourths have provided some 
measure of regulation for contract carriers; and at least 
one has gone so far as to regulate private carriers of prop- 
erty.” A majority of the states have included in their 
legislation, carriers of both passengers and property; 
while a few limit their control to passenger carriers only. 

Many legislatures, however, have inserted exemption 
provisions in their motor carrier acts. There are excep- 
tions made for the transportation for compensation of 
agricultural products from point of production to pri- 
mary market; for school busses; for taxicabs and hotel 
busses; and for motor carriers operating exclusively 
within the corporate limits or environs of municipalities.” 


267. C. C., supra, note 2, at pp. 280-1, 377. 

27 Kansas, Session Laws of 1931, chap. 236. Private motor carrier of prop- 
erty sold or to be sold by the transporter in furtherance of any private com- 
mercial enterprise. 

28 Kansas, Jd.; Idaho, Session Laws of 1929, chap. 267. 
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In order to secure control over motor carriers, the states 
have resorted to a device known as a certificate of public 
convenience and necessity.” As a prerequisite to opera- 
tion, a motor carrier must obtain such a certificate” or a 
permit of registration” from the state regulatory body 
upon such terms as are provided by statute or dictated 
by the issuing authority. In some cases there is a re- 
quirement that the applicant make an affirmative show- 
ing that public convenience and necessity require such 
additional operation.” Other statutes provide that the 
issuing authority, in reaching its determination, shall take 
into consideration the adequacy of existing facilities of 
transportation and the effect of the proposed operations 
upon such facilities.’ This initial requirement, with an 
attendant power to revoke the privilege, forms a basis 
for further regulatory provisions.“* Among such pro- 
visions is the power of the state board or commission” 
to regulate rates, charges, etc., fixing such rates, charges, 
etc., or approving those initiated by the carriers.” 

In the interest of safety and for the protection of the 
public most states require that carriers obtain and main- 
tain liability insurance policies or indemnity bonds as 
conditions precedent to operation as motor carriers.” A 
few states have even attempted to protect investors and 
to secure permanence of service by providing some meas- 
ure of supervision over the securities of motor carrier 
corporations. Security issues must be approved by the 


29 Rosenbaum and Lilienthal, Motor Carrier . woe by Certificates of 
Necessity and Convenience, (1926) 36 Yate L. J. 1 

80 Michigan, Fifty- seventh Legislature Regular Pn i 1933, House Enrolled 
Act No. 220. 

31 Michigan Session Laws of 1933, Idem. Sometimes the distinction between 
permit and certificate of public convenience and necessity is only nominal. See 
Stephenson v. Binford, infra p. 166. 

32 Towa Code of 1931, chap. 252-A 1. 

on Missouri, Revised Statutes, 1929, Art. 8, chap. 33 as amended May 6, 


34 Supra note 29. 

35 Administration of Motor Carrier Acts is usually delegated to the Board 
of Railroad Commissioners, the Public Utilities Commission, or some similar 
state body. 

36 Laws of Florida, Acts of 1931, chap. 14764. 

37 Kentucky Motor Vehicle Regulation Act of 1932, Art. IV, § 8. 
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state regulatory agency, as also must mergers, consolida- 
tions, transfers, or simliar transactions involving motor 
carrier companies.** Administration of many motor car- 
rier acts is aided by provisions requiring uniform ac- 
counts, classifications, and reports, and their availability 
for inspection.” 

Power and authority to prescribe and require of motor 
carriers safety devices, equipment, and practices is given 
to most state regulatory bodies or to a companion highway 
commission.” In addition, several states have limited 
the hours of duty for drivers of motor carriers—either 
by definite specifications in the law or by delegation of 
the power to the state commission.” 

In most of the recent motor carrier acts there appears 
a legislative declaration of purpose. This is designed to 
forestall certain legal difficulties which have arisen from 
decisions of the Supreme Court of the United States. 
The Michigan statute is typical; it states: 

“Tt is hereby declared to be the purpose and policy of 
the legislature in enacting this law to confer upon the 
commission the power and authority and to make it its 
duty to supervise and regulate the transportation of per- 
sons and property by motor vehicle for hire upon and 
over the public highways of this state in all matters 
whether specifically mentioned herein or not, so as to: 
(1) relieve all future undue burdens and congestion on 
the highways arising by reason of the use of the highways 
by motor vehicles operated by motor carriers; (la) pro- 
tect and conserve the highways and protect the safety and 
welfare of the traveling and shipping public in their use 
thereof; (2) carefully preserve, foster and regulate trans- 


88 California, Statutes of 1917, chap. 213, § 6. 

89 Indiana, Code of 1926, § 10166. 

40 Towa, Code of 1931, chap. 252, §§ 5105-a2 and 5105-c2. 

41 Arkansas, Acts of 1931, No. 157. 

42 Smith v. Cahoon, 283 U. S. 553, 51 Sup. Ct. 582; 75 L. ed. 1264 (1931) ; 
Michigan Public Utilities Commission v. Duke, 266 U. S. 571, 45 Sup. Ct. 191, 
69 L. ed. 445 (1925); Frost v. Railroad Commission, 271 U. S. 583, 46 Sup. 
Ct. 605, 70 L. ed. 1101 (1926), discussed below. 
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portation and permit the codrdination of motor vehicle 
transportation facilities; (3) restrict the use of the high- 
ways by motor vehicles operated by motor carriers to 
those required by the convenience of the general public; 
(4) prevent unjust discrimination and insure adequate 
motor transportation service.” “° 


ADJUDICATED LIMITS OF REGULATION“ 


Distinctions between the classes of carriers affected are 
essential to an understanding of decisions of the courts 
interpreting motor vehicle carrier legislation and defin- 
ing its limits. The broad distinction is between common 
carriers; contract carriers; and private carriers. Com- 
mon carriers offer to serve the public indiscriminately for 
a compensation. Contract carriers engage in transporta- 
tion only for those whom they choose, making contracts, 
as in any other business, for an individual transaction or 
group of transactions. The private carrier, however, 
merely transports property sold or to be sold by him in 
furtherance of his private commercial enterprise. With- 
in these large classifications are smaller divisions dis- 
tinguished as to nature of transportation offered (as of 
persons or property) and as to operation over regular or 
irregular routes or between fixed termini. 

No objection has been raised to state regulation of in- 
trastate transportation of persons or property by a com- 
mon carrier. It is conceded that a state is vested with 
this power over carriers “affected with a public interest” 
within its jurisdiction.** Difficulty arises, however, when 
a state attempts to go beyond this limit and regulates those 
carriers which are not “affected with a public interest” 


43 Michigan, Fifty-seventh Legislature Regular Session 1933, op. cit. supra 
note 30; cf. Vernon’s Ann. St. Tex. art. 911 b. 

44 For an excellent analysis of this subject see Lilienthal and Rosenbaum, 
Motor Carrier Regulation (1926) 26 Con. L. R. 954; also (1931) 44 (1931) 


Harv. L. Rev. 530; (1932) 1 Geo. Wasu. L. Rev. 127, 284, 394, 422. 
45 (1926) 26 Cor. L. Rev. 954, 955. 
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—contract carriers and private carriers.“* As to a state’s 
power in this matter, there has been a judicial contro- 
versy. 

There is agreement that a state may not compel a pri- 
vate or contract carrier to become a common carrier ;“ 
nor may it accomplish the same purpose by imposing 
identical provisions on the three classes of carriers.** Such 
regulation is repugnant to the due process clause of the 
federal Constitution, as it would expressly require a per- 
son to devote his property to public use without his con- 
sent and without compensation.” This view, however, is 
upheld only when the legislation involved is imposed as a 
regulation of the business of carriage.” The power of the 
state to make reasonable regulation of the use of its high- 
ways in the interest of public safety and convenience and 
highway protection, with particular reference to the use 
of motor vehicles for hire, has frequently been sustained.” 
The difficulty arises, however, in distinguishing a given 
regulatory device as falling into one or the other classi- 
fication. 

There is recent authority in Stephenson v. Binford™ 
that the requirement of certification as to public conveni- 
ence and necessity as a prerequisite to operation and the 
power to fix and regulate rates, charges, etc., may fall 
within the favored “highway safety regulation” classifica- 
tion.” The United States Supreme Court affirmed a deci- 


46 The U. S. Supreme Court indicated that even these classes may be in- 
directly affected with a public interest in the power and interest of the State 
to “foster a fair distribution of traffic to the end that all necessary facilities 
should be maintained and the public should not be inconvenienced by inordinate 
use of its highways for purposes of gain.” Sproles v. Binford, supra note 16. 

47 _ v. Cahoon, supra note 42; Michigan P. U. Com. v. Duke, supra 
note 42. 

48 Frost v. R. R. Comm., supra note 42. 

49 Michigan P. U. Com. v. Duke, supra note 42. 

5° Some doubt has been cast on the validity of this yong -  —_—— 
power. See dictum in recent case of Sproles v. Binford, supra n 

51 Packard v. Banton, 264 U. S. 140, 44 Sup. Ct. 257, 68 L. a “S06. (1924) ; : 
Sproles v. Binford, supra note 16; Stephenson v. Binford, supra note 24. 

52 287 U. S. 251, 53 Sup. Ct. 181 (1932). 

53 See (1933) 31 Micu. L. Review. 395, 406, expressing dissatisfaction with 
the action of the Supreme Court in that it did not squarely meet the question 
of whether a State may validly regulate the business of a contract carrier. 
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sion of the lower federal court™ holding that a statute” 
requiring the contract carrier to obtain a permit similar 
to a certificate of public convenience and necessity and 
providing for the fixing of minimum rates for operations 
was valid. The lower court’s decision rested upon the 
doctrine that a state has sovereign power to withhold en- 
tirely from carriers for hire the privilege of using its 
roadways as a place of business” and that the state may 
affix such conditions as it deems for the public good (in- 
cluding reasonable regulation of rates and practices) to 
the grant of a franchise for such uses.” ‘To escape total 
exclusion from highways of the state, the legislature im- 
posed the condition that the contract carrier became an 
integral part of the transportation system of the state. 
This policy of bringing contract carriers under regu- 
lation as to rates and practices was expressed in a dec- 
laration of legislative determination that contract carriers 
were aiding in the physical destruction of state highways 
and seriously impairing their use, and to remedy the situ- 
ation a regulation of such carriers and a diversion of some 
of their traffic to other channels of transportation was 
necessary. Whether this policy would produce the re- 
sults claimed for it or would result in ultimate injury to 
the public by depriving the public of the services of 
private business carriers and that competition which they 
in their unrestricted state afford, were matters with which 
the court refused to concern itself.” The court felt that 
it must give grave consideration to such legislative dec- 
laration; but it also added that the validity of the statute 
could not stand on such declaration alone. Additional 
evidence was obtained by the court in arriving at its con- 
clusions. This evidence consisted of statements by the 
Governor in his message to the 42d Legislature of Texas 


5453 F. (2d) 509 (S. D. Tex. 1931). 

55 Vernon’s Ann. St. Tex. Art. 911 b. 

5653 F. (2d) 509, 514 (S. D. Tex. 1931); 53 Sup. Ct. 181, 188 (1932). 
57 (1933) 31 Micu. L. Rev. 395, 401. 

ms, 4 Fal (2d) 509, 514 (S. D. Tex. 1931). 
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making a comparison of savings in rates to the public 
with the cost of damage to the highway and a declaration 
that destructive competition with existing facilities for 
transportation would result in higher rates on commod- 
ities which must use the railways. Furthermore, affi- 
davits from the Railroad Commission of Texas were re- 
ceived stating that a continuation of unregulated contract 
carriage would eliminate the common carrier from the 
road. The United States Supreme Court in passing on 
the appeal also mentioned that the legislative declaration 
was substantiated by experience of the Railroad Com- 
mission and that an interdependence of transportation 
services was “substantiated by evidence.” 

As to the sufficiency of the evidence, it does not appear 
whether the court accepted the doctrine that the determi- 
nations of an administrative tribunal should not be in- 
quired into by the court or whether the case should be 
tried as of the first instance. It is quite probable that 
the court followed the rule of Texas and Pacific Railway 
Company v. Interstate Commerce Commission,” that the 
findings of an administrative body should constitute 
prima facia evidence of the facts stated therein.” It was 
unnecessary to find that the particular carrier in the con- 
troversy had actually injured the highway, caused a 
congestion of traffic, or seriously impaired existing trans- 
portation facilities, or was likely to do so. Such evidence 
would have been immaterial, for according to the Su- 
preme Court, it was not the effect of one or two of these 
contract carriers that produce the serious problems, but 
the effect of the aggregate.” 

The court’s view was that the statute in question was 
valid in that its legislative declaration specified that it 

60 53 Sup. Ct. 181, 186-7 (1932). 

61 162 U. S. 197, 16 Sup. Ct. 666, 682, 40 L. ed. 940 (1896). See also dis- 
senting opinion of Brandeis, J., in Federal Trade Commission v. Gratz, 253 
U. S. 422, 437, 40 Sup. Ct. 572, 578, 64 L. ed. 993 (1920). 

62 Wald Storage & Transfer Co. v. Smith et al., 4 F. Supp. 61, 63 (S. D. Tex., 


1933). 
63 Supra note 60. 
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was to preserve highways and existing transportation fa- 
cilities; that it was certain and definite; and that its 
provisions distinguished between contract and common 
carriers.“ Thus the statute avoided the difficulties in- 
volved in the preceding Supreme Court decisions in the 
Cahoon, the Duke, and the Buck cases.” ‘These views 
were upheld by the Supreme Court of the United States. 

The effect of this decision and the legislation from 
which it arose has been exceedingly important in the field 
of contract carrier regulation by the states. It has pro- 
vided a technique whereby states may validly regulate the 
business of carriage by contract carriers. Evidence that 
the devices of legislative declaration and nominal dis- 
tinction between certificates of public convenience and 
necessity and permits have been utilized is shown by the 
incorporation of well-nigh identical provisions in subse- 
quent legislation in the States of Michigan,” New Mex- 
ico,” Oregon,” Nevada,” Tennessee,” and North Da- 
kota.” 

In the field of interstate commerce the power of the 
state to regulate (under its police power) interstate car- 
riers to promote safety upon the highways and to con- 
serve their use, has been upheld in the absence of federal 
legislation on the subject.” Thus genuine highway meas- 
ures, insurance requirements, taxes for road maintenance, 
weight limitations and the like, may be exacted from in- 
terstate carriers by the state."* And a permit which issues 
as a matter of right upon compliance with such valid 
provisions as these, may be required even of an exclu- 


6453 F. (2d) 509, 512 (S. D. Tex. 1931). 

65 Idem. 

66 Michigan Fifty-seventh Legislature Regular Session, 1933, supra note 30. 

67 New Mexico Motor Carrier Law approved March 15, 1933. 

68 Oregon Laws, 1933, chap. 429. 

69 Nevada Motor Vehicle Carrier License Act approved March 23, 1933. 

70 Tennessee Public Acts, 1933, chap. 119. 

71 North Dakota Motor Carrier Law approved March 9, 1933. 

72 Sproles v. Binford, 52 Sup. Ct. 581, 585, supra note 16. 

738 Buck v. Kuykendall, 267 U. S. 307, 45 Sup. Ct. 324, 69 L. ed. 623 (1925) ; 
Hendrick v. Maryland, 235 U. S. 610, 35 Sup. Ct. 140, 59 L. ed. 385 (1915). 
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sively interstate carrier.“ It has been held, however, that 
a state had no power to demand a certificate of public 
convenience and necessity from a carrier engaged exclu- 
sively in interstate commerce where such certificate was 
designed as a means of restricting competition.” But a 
state may require such a certificate for that portion of a 
carrier’s operation which is purely intrastate, though he 
is also engaged in interstate commerce with the same fa- 
cilities.” Furthermore, an interstate motor carrier may 
be refused a certificate if the state’s action is based on 
considerations of traffic conditions —as burden on the 
highways, likelihood of traffic congestion, etc. But if 
the refusal is based on impairment of other transportation 
facilities, it is invalid. “The courts have worked out a 
construction of the statutes which finds valid and effective, 
as applied to interstate business, those provisions in it 
which have to do with the protection of the highways’ 
from inordinate and unsafe uses, and the protection of 


the safety of those having the primary right to use them, 
while striking down those provisions which authorize the 
commission to refuse permits for interstate operations 
based on purely or mainly competitive conditions, that is, 
considerations of the adequacy of existing transportation 
facilities, and the effect of the proposed operations on 


2977 


such facilities. 

It has seemed highly probable that the present session 
of Congress would see the introduction of legislation orig- 
inating in the office of the federal Codrdinator of Trans- 
portation and designed to fill the legal gap caused by the 
impotency of the states to regulate the business of in- 
terstate motor carriers. However, the efficacy and flexi- 
bility of regulation through the use of codes of fair com- 

74Clark v. Poor, 274 U. S. 554, 47 Sup. Ct. 702, 71 L. ed. 1199 (1927). 

75 Michigan P. U. Com. v. Duke, supra note 42; Bush & Sons Co. v. Maloy, 
267 U. S. 317, 45 Sup. Ct. 326, 69 L. ed. 627 (1925); Galveston Truck Line 
Corp. v. C. J. Allen, 2 F. Supp. 488 (S. D. Tex. 1933), cited 4 F. Supp. 61, 62 
(S. D. Tex. 1933). 


76 Re Townsend, Public Utilities Reports 1928 A 175 (Colo.) 
77 Wald Storage and Transfer Co. v. Smith e¢ al., supra note 62. 
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petition under the National Industrial Recovery Act™ has 
opened an entirely new approach to the control of motor 
carriers. Here, if we accept without question the philos- 
ophy of the National Industrial Recovery Act, the divid- 
ing line between intrastate and interstate jurisdiction has 
been obliterated—all motor carriage is amenable to one 
source of control. 

The code for the Motor Bus Industry” applies to all 
facilities for the transportation of persons by passenger 
motor carrier with the exception of school busses, taxi- 
cabs, hotel busses, and all transportation subject to the 
Code of Fair Competition of the Transit Industry. This 
last exception includes all busses operating solely within 
state lines and all busses operating within a single metro- 
politan area. If we exclude the provision relating to 
intrastate busses, these exceptions are those generally 
found in state laws.” In the proposed Code of Fair Com- 
petition for the Trucking Industry, however, most of the 
usual exemptions are absent. Article II provides that 
the term “Industry” shall mean the transportation of 
property and all services incidental thereto in connection 
with any trade, industry or business to the extent that 
such transportation is over publicly used roadways by (a) 
vehicles for hire (b) vehicles not for hire except where 
such transportation by vehicles not for hire is by a farmer 
in the transportation to the primary market of his own 
property, produce, or supplies, or codperatively for neigh- 
boring farmers where this transportation of property, 
produce, or supplies does not produce revenue. The ex- 
emption of farmer’s private trucks is usual in state legis- 
lation; but the proponents of this Code ambitiously pro- 
pose to regulate all other property motor carriage. They 
are probably motivated by a knowledge of past abuses in 
the trucking industry, where the flexibility of equipment 


78 Public Act No. 67—73d Congress, approved June 16, 1933. 

79 Code of Fair Competition for the Motor Bus Industry as approved on 
October 31, 1933, Art. VI ff. 

80 Supra note 28. 
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made it easy to change from a form of motor carriage 
which was regulated to one which was not. It may be 
pointed out, however, the inadvisability of including ve- 
hicles, such as private store delivery trucks within metro- 
politan areas, where the problems, the type of service, 
the labor and labor conditions are totally different from 
those contemplated in the bona fide trucking industry, and 
also where the individual establishments are working un- 
der another code applicable to their own industry.” 

The initial step in the scheme of control in both the 
Bus and Trucking Code is a compulsory registration of 
each vehicle and firm. The registration requires the in- 
itial and periodic filing with the Code Authority of cer- 
tain information concerning the trucker’s operations. 
Further provisions include rate making by local or reg- 
ional “authorities.” Existing state legislation is recog- 
nized in the provision that “it is neither the intent nor 
purpose of this Code to abrogate, change, or modify the 
effect of any State law.” 

In the Bus Code, the interstate-intrastate controversary 
is obviated by the provision that all intrastate motor car- 
riers of persons be relegated to the Transit Industry. But 
in the Trucking Code, complete authority for such con- 
trol of property carriers is assumed. This presents a 
very interesting question in light of a recent decision in 
the federal court for the Southern District of Florida,” 
which held that the National Industrial Recovery Act, 
in so far as it provides for the regulation of business 
which is purely local in its nature is unconstitutional in 
that it invades “the reserve power of the States.” If, on 
appeal, this decision is affirmed, the large proportion of 

81 One of the greatest practical defects in NRA procedure (and one calling 
for early correction) is the classification of one individual business establishment 
under the operations of more than one code. In most establishments it is im- 
possible to segregate operations to such an extent as to allow separate code 
administration. In many cases, the additional operations are merely incidental 
to one principal operation. 

82 Purvis et al v. Bazemore; D .C., S. D. Florida, Dec. 2, 1933. (Akerman, 


D. J.) The successful defendant in this suit has since agreed voluntarily to 
conform to the regulations promulgated in the applicable code. 
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the trucking business which is purely intrastate will 
vitiate, from a practical standpoint, the major effect of 
the Code. But on the other hand, a ruling similar to 
United States v. Calistan Packers, Inc.,* upholding fed- 
eral regulation of intrastate commerce as a proper means 
of achieving the regulation of interstate commerce, will 
supply the most necessary element in motor carrier regu- 
lation—the power to regulate a// motor carriage under 
the broad Commerce Clause of the Constitution. 


83 4 Fed. Supp. 660 (D. C., N. D. Calif., 1933), (1933) 2 Gro. Wasu. L. Rev. 
251; also supra note 15. 





COURT REVIEW OF DECISIONS OF THE 
U. S. PATENT OFFICE 
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Early in the development of our patent law it was 
realized that provision should be made for judicial re- 
view of the decisions rendered by the Patent Office. 
Proceedings for such review have developed along these 
two distinct branches: 

A. Suits in equity to consider the entire case de 
novo.” 

B. Administrative appeals providing for review on 
the record made in the Patent Office.’ 


The distinctions between these two lines of review pro- 
cedure are very important, and have been repeatedly 
pointed out by the courts. A typical discussion, by the 


Supreme Court of the United States is found in the case 
of Butterworth v. Hoe,’ in which the court said: 


“Tt is thereby provided [R. S. 4915] that the ap- 
plicant may have remedy by bill in equity [branch 
A]. This means a proceeding in a court of the 
United States having original equity jurisdiction 
under the patent laws, according to the ordinary 
course of equity practice and procedure. It is not 
a technical appeal from the Patent Office, like that 
authorized in R. S. 4911 [branch B], confined to 
the case as made in the record of that office, but is 
prepared and heard upon all competent evidence 
adduced and upon the whole merits. Such has been 
the uniform and correct practice in the Circuit 
Courts.’’* 


The bill in equity under branch A is a case of original 
equity jurisdiction in the federal district court, a con- 
stitutional court, and is a remedy of higher rank than 


1R. S. 4915, 35 U. S. C. § 63 (1926); R. S. 4918, 35 U. S. C. § 66 (1926). 
2R. S. 4911, 35 U. S. C. § 59 (a) (1926). 
3112 U. S. 50, 5 Sup. Ct. 25, 28 L. ed. 656 (1884). 
4 All parts in quotations enclosed in brackets are inserts by the author. 
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the administrative appeal under branch B to the Court 
of Customs and Patent Appeals, a legislative court. 

Proceedings under branch A are sometimes referred 
to as “appeals” from the Patent Office, but this term 
should be applied only to proceedings under branch B. 
Herein proceedings under branch A will be called 
“equity suits.” 

Administrative appeals (branch B) are covered at the 
present time by R. S. 4911, which provides an appeal 
from the Board of Appeals of the Patent Office to the 
Court of Customs and Patent Appeals. This discussion 
is not concerned with these administrative appeals except 
as they may be of interest historically or for comparison 
with the suits in equity under branch A. 

The remedies in equity under branch A may be classi- 
fied as follows: 


1. Suits involving a single applicant. 


2. Suits involving two patentees. (R. S. 4918.) 
3. Suits involving two applicants. 


4. Suits involving a patentee and one or more ap- 
plicants. 


5. Suits involving three or more applicants. 


Class 1 suits arise at present where an applicant is dis- 
satisfied with a decision by the Board of Appeals of the 
Patent Office and elects to have his case considered de 
novo by an equity court in preference to taking the ad- 
ministrative appeal provided for by branch B. These 
suits are relatively simple and are referred to herein 
only incidentally. 

Class 2 suits may arise where, after a patent has issued, 
another inventor establishes in an interference with the 
patent his prior inventorship of the same invention and 
the Patent Office, having no power to annul the first 
patent, issues a second patent to the earlier inventor. 
These suits also are relatively free from difficulties. 


Suits under class 3 are comparatively simple, and will 
4 
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receive no special attention here. But suits in classes 
4 and 5 raise some points that need discussion and clari- 
fication, and perhaps changes in the patent statutes. 

As an example of the absurd situations that are pos- 
sible under the present practice, let us consider a case 
under class 5. Assume that in an interference proceed- 
ings in the Patent Office between X, Y and Z, the Board 
of Appeals awards priority to X. Y files an equity suit 
and Z takes an appeal. Under certain circumstances 
both of these proceedings can be maintained, and X must 
appear and defend his rights in both cases. The appeal 
lies in the Court of Customs and Patent Appeals in Wash- 
ington, D. C., and the equity suit in some federal district 
court, perhaps in the State of Washington. An example 
of this situation is the case of Nelson v. Berry,’ which 
was discussed by Oldham in the November, 1932, issue 
of the Journal of the Patent Office Society. 

A striking case is mentioned by Stringham in his book 
on Patent Interference Equity Suits, Sec. 7981, in which 
the winner in the Patent Office was bedeviled by equity 
suits in several different federal jurisdictions. 

Another curious situation arises when the Patent Office 
interference involves X, Y and Z, and a patent has in- 
advertently issued to Z before the interference. X wins. 
Loser Y, being an applicant, has a choice of bringing an 
equity suit (branch A) or taking an appeal (branch B). 
Loser Z because he is a patentee, is limited to taking an 
appeal (branch B). There seems to be no logical reason 
for this distinction between a loser applicant and a loser 
patentee. 

The situations pointed out above were certainly not 
intended by the legislators, and they seem to be excres- 
cences on the equity branch of the patent law. They are 
tolerated at the present time because the laws inherited 
from past generations contain language that seems to 


Porat a 351 (C. C. P. A. 1932). [See (1933) 1 Gro. Wasu L. Rev. 
Ep. 
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permit their existence. Apparently the language in 
question is the result of misunderstandings in successive 
copyings from the early originals, as will become clear 
from a survey of the statutory provisions for court re- 
view of decisions by the Patent Office. 


In the original patent act of 1790, which contained 
only seven short paragraphs, no provision was made for 
prior art examination or for conflicting applications or 
patents. A few years experience, however, was sufficient 
to show the need for some means to decide between in- 
terfering applications, and the act of 1793 contained the 
following paragraph: 


“Section 9. And be it further enacted, That in 
case of interfering applications, the same shall be 
submitted to the arbitration of three persons, one 
of whom shall be chosen by each of the applicants, 
and the third person shall be appointed by the Sec- 
retary of State; and the decision or award of such 
arbitrators, delivered to the Secretary of State in 
writing, and subscribed by them, or any two of them, 
shall be final, as far as respects the granting of the 
patent. And if either of the applicants shall refuse 
or fail to choose an arbitrator, the patent shall issue 
to the opposite party. And where there shall be 
more than two interfering applications, and the 
parties applying shall not all unite in appointing 
three arbitrators, it shall be in the power of the Sec- 
retary of State to appoint three arbitrators for the 
purpose.” 


This section makes definite provision for cases in which 
there are more than two interfering applications. No 
changes were made affecting the matters under discus- 
sion until 1836. 

The act of 1836 made a complete revision of the patent 
law, established the Patent Office as a separate bureau, 
and introduced the present examining system. This 
statute introduced review proceedings in equity. This 
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genesis of the procedure under discussion we shall care- 
fully examine. 


Section 8 of this statute contained the following pro- 
visions: 


“Section 8. And be it further enacted, That 
whenever an application shall be made for a patent 
which, in the opinion of the Commissioner, would 
interfere with [a] any other patent for which an ap- 
plication may be pending, or with [b] any unexpired 
patent which shall have been granted, it shall be the 
duty of the Commissioner to give notice thereof to 
such applicants, or patentees, as the case may be; 
and if either shall be dissatisfied with the decision 
of the Commissioner on the question of priority of 
right or invention, on a hearing thereof, he may ap- 
peal from such decision, . . .” 


Part (a) of this section makes provision for interfer- 
ences between two applications (“an application” and 


“any other patent for which an application may be pend- 
ing”). But the section makes no provision for an inter- 
ference involving three or more parties, as evidenced not 
only by failure to cover positively such situations, but 


by providing for appeal by “either” party to an inter- 
ference. 


The “interference” between an application and “any 
expired patent which shall have been granted,” part (b), 
is probably not an interference as we understand that 
proceedings, but is a case of “anticipation.” 

It must be remembered that prior to 1836 there was 
no examination for novelty. Outside of formalities the 
only questions considered were the usefulness and im- 
portance of the invention. With experience based only 
on this registration system those who drafted the law of 
1836 could not have had the definite ideas we now have 
concerning the distinctions between an application and 
a patent; the relation of an improvement patent to a 
pioneer patent; what constitutes an anticipation, etc. 





AY — ~~ 
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The phrase “any other patent for which an application 
may be pending” carries out the registration idea that 
when the application had been filed the patent had been 
secured. 

It is certain the word “interfere” as used in Section 
8 did not have the narrow, technical meaning given to 
the word “interference” in modern patent practice. It 
seems quite likely that it was used to indicate a conflict 
between the two documents, as where they disclosed 
pioneer and improvement inventions, or where the rela- 
tion of the documents was such that we would say the 
patent “anticipates” the application. This nontechnical 
use of the word “interfere” can readily be understood by 
practitioners, as they often hear laymen refer to a refer- 
ence as an “interference.” 


Under this statute appeal from the decision of the Com- 
missioner on priority was the same as appeal from a re- 
peated ex parte rejection by the Commissioner, in which 
case Section 7 provided that the rejected party may 


“have the decision of a board of examiners, to be 
composed of three disinterested persons, who shall 
be appointed for that purpose by the Secretary of 
State, one of whom at least, to be selected, if prac- 
ticable and convenient for his knewledge and skill 
in the particular art, manufacture, or branch of 
science to which the alleged invention apper- 
meet...” 


Section 16 of the act of 1836 included the following 
provisions: 


“That whenever there shall be 
[a] two interfering patents, or 


[b] whenever a patent on application shall have 
been refused on an adverse decision of a board of 
examiners, on the ground that the patent applied 
for would interfere with an unexpired patent previ- 
ously granted . . . any person interested in any such 
patent ... in the one case, and any such applicant 
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in the other case, may have remedy by bill in 
equity... .” 

This section introduced the first provision for review 
proceedings in equity. Part (a) is the direct ancestor of 
R. S. 4918 (interfering patents), and part (b) is the 
ancestor of that part of R. S. 4915 which provides for an 
equity suit after an ex parte rejection. No provision is 
made in this section, however, for a suit by a losing party 
to an interference. 

In part (b) we find the same use of the word “inter- 
fere” that was discussed in connection with Section 8. It 
might be argued that part (b) covers an interference be- 
tween an application and a patent, but it seems quite un- 
likely that it was intended to give a remedy in equity in 
a contest between an application and a patent and to give 
none in a contest involving two applications. 

In fact it seems that part (b) of Section 16 was to 
cover the same case as part (b) of Section 8, and the use 
of the word “refused” in Section 16 indicates that the 
situation involved a rejection of the application on the 
patent as a reference. 

That such was the established interpretation of Sec- 
tion 16, see Mowry v. Whitney,’ where the Supreme 
Court said: 

“The 16th Section of the Patent Act of 1836... 
authorizes [a] individuals claiming under conflict- 
ing patents, or [b] one whose claim to a patent has 
been rejected because his invention was covered by 
a patent already issued, to try the conflicting claim 
in chancery... .” 


Even though it might be arguable whether Section 16 
provided a remedy after an interference between an ap- 
plication and a patent, it clearly did not include a case 
resulting from an interference between two applications, 
and we are justified in concluding that it did not provide 


614 Wall. 434, 20 L. ed. 858 (1871). 
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for a review in equity of any decision based on priority 
proven in an interference. 


The provisions for review contained in the Statute of 
1836 may be outlined as follows: 


UNDER ACT OF 1836 


Rejection based on prior All other rejections in- 
patent. cluding those based on 
priority. 
Appeal. Appeal. 
Board of 3 disinterested Board of 3 disinterested 
persons. persons. 


Bill in equity. 
Federal Court. 


This situation lasted only three years. The act of 1839 
made the following changes: 


Section 11— 


“That in all cases where an appeal is now allowed 
by law from the decision of the Commissioner of 
Patents to a board of examiners, provided for in the 
seventh section of the act [1836] to which this is ad- 
ditional, the party, instead thereof, shall have a right 
to appeal to the Chief Justice of the district court 
of the United States for the D. of C.” 


Section 10— 


“That the provisions of the sixteenth section of 
the before-recited act [1836] shall extend to all 
cases where patents are refused for any reason what- 
ever, either by the Commissioner of Patents or by 
the Chief Justice of the District of Columbia, upon 
appeals from the decision of said Commissioner, as 
well as where the same shall have been refused on 
account of, or by reason of, interference with a pre- 
viously existing patent; .. .” 
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After these changes, review proceedings went thus: 


UNpDER ACT OF 1839 
Any rejection by Commissioner. 


Appeal. 
Bill in equity. Chief Justice of District Ct., D. C. 
Bill in equity. 


Federal Court. Federal Court. 


This act of 1839 was the first to give the losing party 
to an interference a right of review in a court of equity, 
and apparently a suit for such review could be brought 
either immediately after an adverse decision by the Com- 
missioner, or after losing an appeal from the Commis- 
sioner to the Chief Justice of the District Court, D. C. 

The law continued thus until the act of 1852, which 
states that the appeals provided for in Section 11 of the 
act of 1839 may be “made to either of the assistant judges 
of the Circuit Court of the District of Columbia,” as 
well as to the chief justice of that court, and contained 
this interesting provision for payment of the judge: 

“Section 2. That in case appeals shall be made 
to the said chief judge, or to either of the said as- 
sistant judges, the Commissioner of Patents shall 
pay to such chief judge or assistant judge the sum 
of twenty-five dollars, required to be paid by the 


appellant into the Patent Office by the eleventh sec- 
tion of said act [of 1839], on said appeal.” 


The next change of review procedure was made in the 
act of 1861, which created a permanent Board of Ex- 
aminers-in-Chief ‘to be composed of persons of compe- 
tent legal knowledge and scientific ability” and provided 
that from an adverse decision of an examiner in an ex 
parte case or in an interference, appeal would be first to 
the Board and then to the Commissioner. 
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Review proceedings then stood as follows: 


UNDER ACT OF 1861 
Decision by Primary Examiner. 


Appeal. 


Board of Examiners-in-Chief. 


Appeal. 
¥ 
Commissioner. 
Ap peal. 
v 
Bill in Equity. Any justice of Sup. Ct., D. C. 
Bill. 
Federal Court. Federal Court. 


Another complete revision of the patent law was made 
in the act of 1870, which repealed all prior patent stat- 
utes. This act enumerated among the officers and em- 
ployees of the Patent Office “one examiner in charge of 
interferences.” 


Interferences were provided for by: 


“Section 42. And be it further enacted, That 
whenever an application is made for a patent which, 
in the opinion of the commissioner, would interfere 
with any pending application, or with any unexpired 
patent, he shall give notice thereof to the appli- 
cants, or applicant and patentee, as the case may be, 
and shall direct the primary examiner to proceed to 
determine the question of priority of invention. And 
the commissioner may issue a patent to the party 
who shall be adjudged the prior inventor, unless 
the adverse party shall appeal from the decision of 
the primary examiner, or of the board of exam- 
iners-in-chief, as the case may be, within such time, 
not less than twenty days, as the commissioner shall 
prescribe.” 
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Appeals from the Patent Office were covered by: 
“Sec. 48. And be it further enacted, That if 
such party, except a party to an interference, is dis- 
satisfied with the decision of the Commissioner, he 
may appeal to the Supreme Court of the District of 
Columbia, sitting in banc.” 


Equity suits were provided for by: 

“Sec. 52. And be it further enacted, That when- 
ever a patent on application is refused, for any 
reason whatever, either by the commissioner or by 
the Supreme Court of the District of Columbia upon 
appeal from the commissioner, the applicant may 
have remedy by bill in equity; and the court hav- 
ing cognizance thereof, on notice to adverse parties 
and other due proceedings had, may adjudge that 
such applicant is entitled, according to law, to re- 
ceive a patent for his invention, as specified in his 
claim, or for any part thereof, as the facts in the 
case may appear. And such adjudication, if it be 
in favor of the right of the applicant, shall author- 
ize the commissioner to issue such patent, on an ap- 
plicant filing in the Patent Office a copy of the 
adjudication, and otherwise complying with the 
requisitions of law. And in all cases where there is 
no opposing party a copy of the bill shall be served 
on the commissioner and all the expenses of the pro- 
ceeding shall be paid by the applicant, whether the 
final decision is in his favor or not.” 


Provision for equity suits involving two interfering 
patents was made separately in Sec. 58, which is the 
father of R. S. 4918. 

The section on interferences, Sec. 42, contemplates only 
two-party interferences and speaks about an appeal by 
“the adverse party.” 

Apparently the draftsmen of Sec. 52, which is the 
father of R. S. 4915, tried to follow as closely as possible 
the language of Sec. 16 of the act of 1836, while at the 
same time including the broadened scope given to it by 
the amendment of 1839. They wanted to preserve the 
right of review in equity in both ex parte and interfer- 
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ence cases, but they did not clearly visualize that an in- 
terference might involve three or more parties. The 
only argument that this section contemplated three-party 
interferences is based on the words “notice to adverse 
parties.” But these words were copied bodily from Sec. 
16 of the 1836 act, and in the latter act they applied, as 
we have seen, only to cases of (a) two interfering pat- 
ents, or (b) an ex parte rejection on an unexpired patent, 
and were apparently used there to include all parties 
interested, as by assignment, efc., in the opposing patent. 
These same words were also used in Sec. 58 of the act of 
1870, which related to two interfering patents, and hence 
they cannot be construed as referring to three or more 
interfering cases in Sec. 52 of the same act. 


Review proceedings then took these courses: 


UNDER ACT OF 1870 


Rejection by Examiner in Rejection by Examiner of Inter- 
Ex parte case. ferences in Interference. 
Appeal. Appeal. 
Board of Examiner. Board of = 
Appeal. Appeal. 
a — A 
Pp 


Supreme Court, D. C. 
Bill in equity. Bill in equity. 


Federal Court. Federal Court. 


Notice that Sec. 52 of the act of 1870 gave a remedy 
in equity only “whenever a patent on application is re- 
fused.” This language was lifted bodily from Sec. 16 of 
the act of 1836 where it was applied to an ex parte re- 
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jection on an expired patent. There is no sufficient reason 
why a patentee losing an interference should not have a 
remedy in equity as well as a losing applicant, if that 
remedy is a substantial right of an inventor. The courts 
have pointed out that the patent statutes give an inventor 
a property right in his invention, and that it was the 
manifest legislative intent he should not be deprived of 
this right without a judicial review in a court of equity. 
The restriction of the remedy of Sec. 52 to an applicant 
was apparently due to slavish copying from the act of 
1836 and to failure to foresee that an interference might 
arise in which a patent has already issued to one of the 
parties. Oftentimes the patent issues through inadvert- 
ence on the part of the Patent Office, and certainly the 
inventor should not be deprived of his remedy in equity 
in such cases. 

In 1874 came the first official codification of the gen- 
eral and permanent laws of the United States in the form 
of the Revised Statutes. 

R. S. 4904, which provided for interferences, is iden- 
tical with Sec. 42 of the act of 1870. 

R. S. 4909 provided for appeals in both ex parte and 
interference cases to the Board of Examiners in Chief, 
and further appeal in both cases to the Commissioner 
was given in R. S. 4910. 

R. S. 4911 gave an ex parte appeal from the Commis- 
sioner to the Supreme Court, D. C., sitting in banc. 

R. S. 4915 was a copy with minor changes of Sec. 52 
of the act of 1870. 

Provisions for review under the Revised Statutes of 
1874 remained the same as under the act of 1870. 

The next change was by the Judiciary Act of 1893, 
which established the Court of Appeals, D. C.; provided 
that this new court instead of the Supreme Ct., D. C., 
should hear the appeals from the Commissioner of Pat- 
ents; and added an appeal to the new court “in any in- 
terference case.” 
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Review procedure then went as follows for both ex 
parte and interference cases: 
UNDER ACT OF 1893 


Rejection by Examiner. 


Appeal. 
Board of Examiners. 


Appeal. 


Commissioner. 
Appeal. 
Court of 7 D. C. 
Bill in equity. 
Federal Court. 


Further changes in review procedure were made in 
1927 and 1929 by which the Board of Appeals replaced 
the Board of Examiners in Chief; the appeal to the Com- 
missioner was abolished; the Court of Customs and 
Patent Appeals was substituted for the Court of Appeals, 
D. C., and the remedies by appeal and by equity suit were 
made alternative. 


REVIEW PROCEDURE AS REVISED IN 1929 


Rejection by Examiner. 


Appeal. 


Board of Appeals. 


Appeal. Bill in equity. 


Court of Customs and Patent Appeals. Federal Court. 
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The general statutes of the United States were again 
codified in 1926, and R. S. 4915 with a few amendments 
is now: 


Title 35, Sec. 63. 


“Bill in equity to obtain patent. Whenever a pat- 
ent on application is refused by the Commissioner 
of Patents, the applicant, unless appeal has been 
taken from the decision of the board of appeals to 
the United States Court of Customs and Patent Ap- 
peals, and such appeal is pending or has been de- 
cided, in which case no action may be brought under 
this section, may have remedy by bill in equity, if 
filed within six months after such refusal; and the 
court having cognizance thereof, on notice to ad- 
verse parties and other due proceedings had, may 
adjudge that such applicant is entitled, according 
to law, to receive a patent for his invention, as speci- 
fied in his claim, or for any part thereof, as the facts 
in the case may appear. And such adjudication, if 
it be in favor of the right of the applicant, shall 
authorize the commissioner to issue such patent on 
the applicant filing in the Patent Office a copy of the 
adjudication and otherwise complying with the re- 
quirements of law. In all cases where there is no 
opposing party a copy of the bill shall be served 
on the commissioner; and all the expenses of the 
proceedings shall be paid by the applicant, whether 
the final decision is in his favor or not. In all suits 
brought hereunder where there are adverse parties 
the record in the Patent Office shall be admitted in 
whole or in part, on motion of either party, subject 
to such terms and conditions as to costs, expenses, 
and the further cross-examination of the witnesses 
as the court may impose, without prejudice, how- 
ever, to the right of the parties to take further testi- 
mony. The testimony and exhibits, or parts thereof, 
of the record in the Patent Office when admitted 
shall have the same force and effect as if originally 
taken and produced in the suit.” 


With our historical survey in mind, let us consider 
some of the statutory provisions that need amendment. 
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Looking back for definite statements covering inter- 
ferences involving more than two parties, we find none 
whatever since Sec. 9 of the original Patent Act of 1793. 

An applicant who lost an interference and was subse- 
quently rejected on that ground was given a remedy in 
equity by the act of 1839, which remedy was preserved 
in Sec. 52 of 1870 and in R. S. 4915 of 1874. The lan- 
guage of each of these acts is broad enough to give the 
remedy to a loser in an interference regardless of the 
number of parties in the interference, and the courts have 
rightly so interpreted them. But the indications that the 
draftsmen did not contemplate multiparty interferences 
are interesting as explaining why they made no provi- 
sions to prevent the unwarranted results pointed out 
above in some multiparty interferences. 

Title 35, Sec. 52, which is the current section provid- 
ing for interferences, still provides for appeal by “the 
adverse party,” thus carrying over the ancient language 
from the early days when it was forgotten there may be 
two or more losing parties to an interference. 

As the first step this section should be brought up to 
date. It should no longer state that priority shall be de- 
termined by the primary examiner, when as a matter of 
fact it is determined by the Examiner of Interferences. 
Such archaisms in the law make it difficult for the courts 
to understand the exact workings of the Patent Office, and 
an understanding of procedure in the Patent Office is 
sometimes necessary to a proper determination of the 
questions before them. 


It should definitely provide for an interference between 
a pending application and any one or more applications 
or patents. 
PROPOSED REVISION OF SECTION 52 


It is suggested that this section might be amended some- 
what as follows: 
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Section 52. (Proposed.) 


Whenever an application for a patent in the opin- 
ion of the commissioner interferes with any other 
pending application or applications, or with any un- 
expired patent or patents, he shall give notice of the 
interference to the parties involved, and shall direct 
that interference proceedings be instituted before an 
Examiner of Interferences. And the party adjudged 
the prior inventor shall be entitled to Letters Patent 
covering the invention involved in the interference, 
unless an adverse party appeals from the decision 
of the Examiner of Interferences within such time, 
not less than twenty days, as the commissioner shall 
prescribe. 


Section 63 should also be revised to definitely recog- 
nize and provide for multiparty interferences. 

The courts have rightly held that Section 63 as it now 
stands does not provide for an equity suit by a losing 
patentee, but the language which limits the statute to ap- 


plicants seems to have resulted from a series of historical 
accidents. The remedy was given to applicants rejected 
ex parte in the act of 1839, and when it was extended in 
1839 to applicants rejected on priority, the possibility of 
a priority interference between an applicant and a pat- 
entee was apparently forgotten. The Revised Statutes 
merely codified the provisions of the acts of 1836 and 
1839. 

The Commissioner, in applying the statutes, found 
that sometimes the equities demanded an interference be 
set up between an application and a patent, but because 
the lawmakers had not foreseen this possibility, the los- 
ing patentee is now limited to his statutory appeal, and 
cannot obtain a review by bill in equity. 

It has been said that in case of an applicant the statute 
authorizes the Commissioner of Patents to issue a patent 
to him, while the patentee already has his patent. True, 
but in the case of the losing patentee the Commissioner 
is about to deprive him of his exclusive patent rights 











id 
De 
se 
)S- 
id 





COURT REVIEW OF PATENT DECISIONS 191 


by issuing an interfering patent. Such an interfering 
patent will undoubtedly cause irreparable injury to his 
patent estate by causing confusion among licensees and 
the public, and will eventually force him into a court of 
equity under R. S. 4918. Why should a court of equity 
not take the controversy while it is in an incipient stage 
instead of waiting for it to break into the open and injure 
the general public? These results can be avoided by mak- 
ing provision in the statute for bills in equity by losing 
patentees in interference proceedings. 

In general, the language of Section 63 is needlessly 
archaic. The opening phrase “a patent on application” 
plainly means an application for a patent, and it seems 
curious that the modern phrase has not been substituted 
for the ancient language that originated in the preéx- 
amination days of 1836. 

Another archeological specimen is the phrase “court 
having cognizance thereof.” In the act of 1836 this 
phrase was part of Section 16, and the following section 
17, explicitly stated which courts should have cognizance. 
In the codification of 1874 the word “cognizance” was 
omitted from the sections relating to jurisdiction of the 
courts and from the section relating to interfering pat- 
ents, but was retained in R. S. 4915. 


PROPOSED REVISION OF SECTION 63 


As a starting point for discussion it is suggested that 
Section 63 be revised as follows: 


Section 63. (Proposed.) 


(1) Whenever a party is denied the right to a 
patent by the Board of Appeals, the party may have 
remedy by bill in equity if filed within six months 
after such denial; and the court having jurisdiction 
may adjudge that the party is entitled to a patent, 
and the Commissioner shall take action appropriate 
to carry out the decision of the court upon the filing 
in the Patent Office of a copy of the adjudication 
by the interested party. 
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(2) In all ex parte proceedings the suit shall be 
brought in the Supreme Court, D. C., and all ex- 
penses of the proceedings shall be paid by the appli- 
cant, whether the final decision is in his favor or not. 

(3) In inter partes proceedings involving two 
cases (applications or patents), the losing party may 
have remedy by bill in equity as provided in sub- 
section (1) hereof, and the suit may be brought in 
any district court having jurisdiction. 

(4) In inter partes proceedings involving three 
Or more cases (applications or patents) any losing 
party may have remedy by bill in equity as provided 
in subsection (1) hereof, and the suit shall be 
brought in the Supreme Court, D. C., which shall 
thereupon consider the rights of all parties to the 
proceeding and shall decide which of the parties is 
entitled to a patent. 

(5) In all suits brought hereunder where there 
are adverse parties the record in the Patent Office 
shall be admitted in whole or in part, on motion of 
either party, subject to such terms and conditions 
as to costs, expenses, and the further cross-examina- 
tion of the witnesses as the court may impose, with- 
out prejudice, however, to the right of the parties 
to take further testimony. ‘The testimony and ex- 
hibits, or parts thereof, of record in the Patent Office, 
shall have the same force and effect when admitted 
as if originally taken and produced in the suit. 


Administrative appeals from the Patent Office are now 
provided for by Title 35, Sec. 59a (formerly R. S. 4911). 
This section gives an appeal in both ex parte and inter 
partes cases and contains special provisions to make the 
appeal alternative to the equity suit in interference cases. 

We have seen that under the act of 1893 an applicant 
who was rejected, either ex parte or inter partes, could, 
and must, first take an appeal to the Court of Appeals, 
D. C., and after losing there he could file his bill in 
equity. 

Under R. S. 4911 as amended in 1927 it was appar- 
ently intended that the appeal shall be alternative to the 
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equity review in all cases. Here again the draftsmen 
lost sight of some possibilities under multiparty inter- 
ferences. They provided that a losing party to an inter- 
ference may take an appeal, and that his appeal will be 
dismissed if any adverse party, within 20 days after his 
notice of appeal, shall elect to bring proceedings in 
equity. 

This provision covers a two-party interference very 
nicely. Where the interference is A v. B, suppose A 
wins in the Patent Office. B files notice of an appeal 
to the Court of Customs and Patent Appeals. A can then 
force the case into equity by filing notice of such election. 

When the interference involves three or more parties, 
however, Section 59a is not adequate, as shown by the 
case of Nelson v. Berry v. Jardine, mentioned above. 
Berry won in the Patent Office. Jardine immediately 
filed a suit in equity, and shortly thereafter Nelson filed 
his appeal. Because the equity suit was filed prior to 
the appeal, the provisions of 59a which seek to make 
the appeal and the equity suit alternative did not apply, 
and Berry was compelled to defend himself both in the 
appeal and in the equity suit. 


PROPOSED REVISION OF SECTION 59a 


In order to prevent this result, as well as to prevent 
harassment of the Patent Office winner by equity suits 
brought in several different federal jurisdictions by los- 
ing parties, it is suggested that Section 59a be amended 
to provide that in the case of an interference involving 
three or more parties, any losing party may take an ap- 
peal provided any other losing party has not previously, 
nor within 20 days thereafter, filed a bill in equity in the 
Supreme Court, D. C., under the provisions of Sec- 
tion 63 (4). 

Our historical survey showed us how review procedure 
grew from the simple plan of 1836, which included a 
single appeal to a board of three disinterested persons 
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and a review in equity in certain cases, to the compli- 
cated arrangement of 1893 which provided three succes- 
sive appeals and a further review in equity. The many 
appeals under the latter statute resulted in needlessly 
prolonged prosecution, and the present tendency to sim- 
plify review procedure is laudable. However, in the 
course of such simplification the remedy in equity must 
not be injured. 

The review in equity is just as old as the appeal, and 
since it is a more comprehensive remedy, and is of higher 
rank, it is of greater importance to inventors. 

If the unnecessary evils pointed out above are per- 
mitted to exist there may result a movement to cut off 
entirely the remedy in equity on the theory that the most 
effective way to get rid of the dead wood is to cut down 
the tree. But if the pruning plan suggested herein is car- 
ried out the equity tree will be restored as one of the old- 
est and most majestic branches of the patent law. 
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EDITORIAL NOTES 


May THE FEDERAL TRADE COMMISSION BE ENJOINED FROM HOLDING 
Its HEARING IN PuBLIC ON AN UNFAIR COMPETITION COMPLAINT 


In a recent injunction suit against the Federal Trade Commission, 
a corporation, against which proceedings charging unfair methods of 
competition in commerce had been begun by the Commission, sought 
to restrain the Commission from holding its hearing on the charge in 
public or from in any way making public the complaint. The petition 
was denied.’ It appeared that the corporation was charged with false 
and misleading advertising in connection with the sale of certain 
proprietary remedies for obesity and other ailments. To prevent 
injury to its good will by publication of the charges before the case 
had been heard and finally determined, the corporation sought to 
have the hearings thereon in private and all announcements withheld 
unless and until the Commission had finally determined to order it 
to “cease and desist” from the practices complained of. 

In carrying out section five of its organic act,? which declares, 
“That unfair methods of competition in commerce are hereby de- 
clared unlawful,” the Commission is directed by that act to issue a 
“complaint” against any firm which it has reason to believe is using 
unfair methods of competition,’ provided always that it shall appear 
to the Commission that the proceeding would be “to the interest of 
the public.”* The complaint is the first public proceeding in the case. 
Up to that point the defense has not been formally heard.® The re- 
spondent is, however, often afforded an opportunity to forestall the 
issue of a complaint by signing a confession of the charges which 
would otherwise be filed and a stipulation to discontinue them, in 
which case the names of the parties are not disclosed. The effect 
of that practice is hereinafter adverted to; here only its frequent use 
will be mentioned. In the six and one-half year period (ending 
June 30, 1932) since the stipulations were begun, 2,915 applications 
were made, after exhaustive inquiry by the Commission’s officials, 
for complaints to issue, and 1,209, or 41+% of these cases, were 

1E. Griffith Hughes, Inc., v. Federal Trade Commission, 61 App. D. C. 386, 
63 F. (2d) 362 (1933). 


2 Federal Trade Commission Act, Act of Sept. 26, 1914, 38 Srar. L. 719, 15 
U. S. C. § 45 (1926). ; 

3 The “complaint” must show not only the unfair method but that there are 
competitors to be damaged thereby. F. T. C. v. Raladam Co., 283 U. S. 643, 
51 Sup. Ct. 587, 75 L. ed. 1324 (1931). 

4 Section 5 of the F. T. C. Act, supra note 2. 

5 ANNUAL REPorT, FEDERAL TRADE CoMMISSION, 1932, p. 57 et seq. 
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settled by stipulation. In 602, or 35+% of the remaining cases the 
Commission felt the evidence strong enough to warrant prosecution, 
and complaints were issued. These and subsequent proceedings are 
a public record.” 

Thereafter the case proceeds substantially after the manner of a 
judicial hearing, the answer is filed, and the Commission itself sits 
as a trier of facts and law. If the evidence sustains the complaint the 
Commission orders the respondent to “cease and desist” from the 
practices alleged, and if the order is not obeyed, provision is made*® 
for review, modification and enforcement or dismissal through the 
circuit courts of appeals. If the evidence does not sustain the com- 
plaint, the Commission orders it dismissed. In the eighteen years 
since the Commission was founded, 1,143 orders to cease and desist 
were issued, while 671 complaints were dismissed.® It is the irrep- 
arable injury resultant upon the publicity given to those 671 respond- 
ents, who were publicly charged but later found innocent, that was 
the basis for the injunction of secrecy sought in the Hughes case. 

For the corporation it was pointed out that the Commission has 
only delegated powers, and the Federal Trade Commission Act con- 
tains no express’® delegation of the power here exercised. By way 
of contrast, the acts setting up the Interstate Commerce Commis- 
sion,’ the Board of Tax Appeals'* and the Longshoremen’s and 
Harbor Workers’ Compensation Commission** expressly provide that 
their hearings shall be public. Further, the Federal Trade Commis- 


6 Approximate figures based on ANNUAL Report, op. cit., p. 63, 118. Of the 
1209 stipulations, 212 concerned cases of false and misleading advertising. 

7 ANNUAL REPorT, op. cit., p. 58. 

8 Note 4, supra. 


® Other than 25 which were “stipulated” and 12 “trade practice acceptances.” 
ANNUAL Report, op. cit., p. 120. 

10In answer hereto the Commission relied on a provision of Section 6 of 
the F. T. C. Act, 15 U. S. C. § 46 (1926, note 2, supra), which empowers it to 
make general business investigations, particularly at the request of Congress or 
of the President, and also, “(f) To make public from time to time such portions 
of the information obtained by it hereunder, except trade secrets and names 
of customers, as it shall deem expedient in the public interest; ” It is a 
matter of question, however, whether the word, “hereunder” so used in Section 
6 refers only to the investigations carried on under Section 6 or refers also to 
the prosecution, such as the Hughes case, carried on under Section 5. A later 
clause of that sentence in clause (f) of Section 6 provides, “for the publication 
of its reports and decisions,” wherein “decisions” of necessity refers to some 
other than Section 6 because only fact-finding investigations are carried on under 
that section; no decisions of any kind are rendered. 
(1926 of Feb. 4, 1887, § 17 (1), 24 Srar. L. 385, 49 U. S. C. § 17 (1) 

12 Act of June 2, 1924, 4:01 P.M., § 900 (h), 907, 43 Srar. L. 336, 26 U. S. 
C. § 1219 (1926). 

13 ag of March 4, 1927, 44 Star. L. 1437, 33 U. S. C. Supp. VI, § 923 (b) 
(1932). 
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sion’s proceedings are not judicial, because it is not a court,’* and 
they need not therefore assume the aspect of a public trial. The 
powers of the Commission are only to investigate charges and there- 
after, if they are sustained, to issue “cease and desist” orders. By 
no necessary implication is there also the power to punish a respond- 
ent by publicity damaging to his good will prior to the determination 
of his guilt, nor did Congress intend such a power.’® The injury so 
resulting is a violation of due process and is irreparable, and the 
action is without lawful authority. Hence an injunction is the proper 
remedy.*® 

In denying the relief prayed, the court observed that the decision 
was not one of any unfairness in the particular case, but rather the 
right of the Commission itself to determine whether the hearings be 
public or private. Full service was paid to the eighteen years’ 
uniform practice of the Commission to hear evidence publicly, the 
court saying, “ the commission is authorized by the act to 
adopt such rules not inconsistent with law as may be necessary in 
carrying out the act; and we have uniformly held that a regulation 
adopted under these circumstances has the force of law, and much 
more is this true where the rule is one of long standing.” With 
reference to the failure of the statute other than by necessary infer- 
ence to provide for publicity, the court stated, “Doubtless Congress 
considered that there might be occasions when it would be unjust to a 
person or corporation proceeded against to require public hearings 
and left the decision in such cases to the board. Certainly the 
omission can be given no greater significance.” 

In the decision denying the injunction, it will be noted that the 
question is not one of unfairness of the Commission, but of its lawful 
right; not one of expediency, but of power. 

Both the Commission and the court, in seeking evidence of such 
power, relied strongly on the provision of the act!” permitting any 
third party upon good cause shown to intervene and appear in the 
proceeding. It is obvious that third parties would be effectively 
kept out if no opportunity is given for publication of the complaint 
which would apprize them that a proceeding of interest to them is 


14“The Commission exercises only the administrative functions delegated to 
it by the Act, not judicial powers.” F. T. C. v. Eastman Kodak Co., 274 U. S. 
619, 47 Sup. Ct. 688, 71 L. ed. 1238 (1927). 

15 Cf. the views of Judge Denison in Raladam v. F. T. C., 42 F. (2d) 430, 
436 (C. C. A. 6th, 1930), decision affirmed, see note 3, supra. 


16 Ludwig v. Western Union Telegraph Co., 216 U. S. 146, 30 Sup. Ct. 280, 
os L. ed. 423 (1908). Pomeroy’s EquitasBLe REMEDIES, 2nd ed. (1919), § 
44. 


17 Note 2, supra. 
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going on.'* The provision may even by inference impose a binding 
duty of publicity in all but most exceptional cases. 

It is clear that the practice of publicity established with the first 
hearings and since consistently maintained, and never altered by 
Congress, is of the best evidence of the Congressional intent.*® The 
rule adpoted March 31, 1920, ordering that all hearings on com- 
plaints be public, was but declaratory of the former procedure.” 
The Federal Trade Commission Act** empowers the Commission, 
“to make rules and regulations for the purpose of carrying out the 
provisions of this Act.” 

While the Commission is fundamentally an administrative body,** 
to the extent that it sits to try issues of fact and apply to them the 
declared act of Congress, the hearings are at least quasi-judicial in 
character. It is notorious that, as a matter of policy, judicial 
hearings are public hearings.** That when the Commission’s hearing 
has actually resulted in an order to cease and desist, publication 
thereof is privileged and is not libelous, has been decided. The 
order is said to be a “public record.” ° 

If, however, the hearings are to be regarded as solely adminis- 
trative, it would be distinctly unusual for a court to interfere with 
their forms and rules of procedure. It is usually held that proce- 
dural matters before an administrative tribunal are neither to be 
enjoined or reviewed in court.”® 

There is the final answer that even if damage be proved to be 


18 There have been several instances in which interested parties have inter- 
vened in hearings before the Commission, or filed briefs as amici curiae, notably, 
(1) In re Indiana Quartered Oak (the “Philippine Mahogany case”), 10 F. 
T. C. D. 300 (1926), in which the Judge Advocate of the Philippine Islands and 
the Mahogany a filed briefs as intervenors. (2) In re U. S. Steel 
Corp., et al., 8 F C. D. 1 (1924), in which the states of; Illinois, Iowa, 
Minnesota, and Wisesaia filed briefs as amici curiae. 

19 Heiner v. Colonial Trust Co., 275 U. S. 232, 48 Sup. Ct. 65, 72 L. ed. 256 
(1927). “Nothing is more convincing in interpretation of a doubtful or am- 
biguous statute,” Wisconsin v. Illinois, 278 U. S. 367, 413, 48 Sup. Ct. 163, 
73 L. ed. 426 (1929). 

20 Brief of the F. T. C. in the Hughes case (note 1, supra), p. 9. 

211In § 6(g), 38 Srat. L. 721, 15 U. S. C. § 46 (1926), (note 2, supra). 

22 Note 14, supra. 

23F, T. C. v. Millers’ National Federation, 57 App. D. C. 360, 47 F. (2d) 
428 (1931). 

24 Crabtee v. Hazenbaugh, 23 Ill. 349, 76 Am. Dec. 694 (1860). 

25 Artloom Corporation v. National Better Business Bureau, 48 F. (2d) 897 
(S. D. N. Y. 1931). Therein the “cease and desist” order had been issued, 
and an injunction against announcement of it was sought on the ground that 
the order was ‘not binding until affirmed in a circuit court of appeals when it 
might be brought there for enforcement. The injunction was denied. 

26T,. C. Hurst & Son v. F. T. C., 268 Fed. 874, = tg D. Va. 1920). 
United States v. Illinois Central R. R. Co., 244 U. S. 82 89, 37 ‘Sup. *. wr 
61 L. ed. 1007 (1917). F. T. C. v. Nulomoline Co., 254 Fed. 988 (C. C 
2d, 1918). HENDERSON ON THE FEDERAL TRADE | he chet (1924), p. 3 
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irreparable according to the standards required for equitable relief, 
here it is damnum absque injuria, as an incidental result of a govern- 
ment activity carried on in good faith for the public benefit. It 
would not be a damage of the kind actionable in tort. Sutherland, 
in his treatise on damages, states, “The making bona fide, of defama- 
tory statements, though they are harsh, untrue and injurious, in the 
assertion of rights, in the performance of a duty, or in fair criti- 
cism upon a matter of public interest is also damnum absque in- 
juria.”** So it has been held that the Interstate Commerce Commis- 
sion is not to be enjoined from publishing a possibly erroneous and 
damaging report on a railroad’s valuation,”* and the Railway Labor 
Board was allowed prior to the litigation to publish rules of decision 
in a labor dispute, said to be damaging to petitioner.”® 

In view, therefore, of the reluctance of courts to interfere with 
administrative procedure, particularly of such long standing, of the 
express power of the Commission to make its own rules, and of the 
quasi-judicial character of its hearings, it would appear that the 
Commission has acted within the scope of its delegated authority and 
that the injunction in the Hughes case was therefore rightly denied. 
In view further of the statute’s provision for intervention by any 
third parties applying for it, it can not be said that the Commission 
has misread the intent of Congress as to the procedure it shall employ. 

When, however, attention is directed to the results of that pro- 
cedure, it is certainly open to question whether, as a legislative mat- 
ter, it is expedient in the public interest. Wide publicity is itself 
one of the forms of punishment contemplated to enforce the act.*° 
As punishment, it should follow, not precede, the verdict on the 
question of guilt or innocence. 

From the procedure outlined in the foregoing it will be observed 
that the Commission is required to act both as prosecutor and as a 
jury.** In practice it appears that roughly one-third of the com- 


27 SUTHERLAND, ON Damaces, 4th ed., 1916, § 3, p. 11, citing White v. 
Nicholls, 3 How. 266, 11 L. ed. 591 (U. S. 1845). 


28 United States v. Los Angeles R. R. Co., 273 U. S. 299, 314, 47 Sup. Ct. 
413, 71 L. ed. 651 (1927), where the court said, “The investigation was under- 
taken in aid of the legislative purpose of regulation. In conducting it 
neither (the Commission’s) utterances, nor its processes of reasoning, as dis- 
tinguished from its acts, are a subject for injunction.” 

29 Penn. R. R. Co. v. Railway Labor Board, 261 U. S. 72, 85, 43 Sup. Ct. 278, 
67 L. ed. 536 (1923), wherein it was said, “It is not for us to express any 
opinion upon the merits of these principles and decisions. All that we may do 
in this case is to hold, as we do hold, that they were within the lawful function 
of the Board to render.” See also, Brooklyn Terminal v. U. S., 28 F (2d) 
634, 636 (S. D. N. Y. 1927). 

30 BLAISDELL, THE FEDERAL TRADE CoMMISSION (1932), pp. 101, 129. 


31 Subject only to the right of review in the circuit courts of appeals. 
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plaints heard are eventually dismissed.** Whether these are dis- 
missed for lack of evidence, lack of interstate commerce, lack of 
public interest, the respondents’ discontinuing business, or for some 
other reason usually does not appear, inasmuch as the Commission 
does not file written opinions. In any event the dismissals do not 
in fact become as widely publicized as did the complaints preceding 
them. That the damage is considerable and is irreparable must be 
apparent. 

The Commission has itself recognized officially that injury may 
result to a party to a complaint—injury resulting from undue and 
unnecessary publicity of formal complaint—and ordinarily the party 
being proceeded against will be allowed** an opportunity to confess 
to whatever charges are to be made and to stipulate against the con- 
tinuance of the practices complained of, and the Commission agrees 
that his name shall not be made public. Should the party refuse thus 
to stipulate, formal complaint will issue against him, and the case will 
then be heard publicly before the Commission. The Commission's 
rule is that all cases shall be settled by stipulation except when the 
public interest demands otherwise.** 

The contention has been made** that by permitting a party to a 
proceeding to admit the charge being investigated by the Commis- 
sion and stipulate (without publicity) against continuing the objec- 
tionable practice, while, at the same time, forcing a party who refused 
to stipulate and desired to stand trial on the charges to answer a 
formal and public complaint and be faced with an open hearing, 
would be placing a premium and a reward (that of no publicity) 
upon the confession of illegal trade practices, and would subject 
to damaging publicity any person who desired to deny illegality and 
have a judicial determination of the issue. There is undoubtedly merit 
in the argument, although it overlooks two important factors. First, 


32 Note 9, supra. 

33 (Except where the public interest demands the normal course of complaint, 
testimony and order.) ANNUAL Report, F. T. C., 1932, op. cit., p. 163 

34 Section five of the F. T. C. Act (note 2, supra) makes provision for a 
complaint, trial and order, but no mention is made of settlement of cases by 
stipulation, and no direct inference of such power is to be found. In announcing 
a change of procedure, in April, 1925, the Commission contended that although 
no direct authorization was to be found in the Act for a settlement of a case by 
stipulation, the power to fix such a procedure is implied in the public interest 
clause, which leaves to the Commission the determination of what course to 
pursue to the best advantage of the public. ANNUAL Report, note 33, supra. 
It should be noted, however, that the statute in prescribing the procedure under 
Section 5 uses the word “shall,” fixing only one way of proceeding against a 
proposed respondent, i.e., by way of complaint and order. For an excellent 
and complete discussion of the merits of the stipulation rule, see Mechem, 4 
Change of Policy in the Federal Trade Commission, (1925) 11 A. B. A. J. 637. 

35 Such a contention was made by the appellant in the Hughes case, supra, 
Appellant’s brief, p. 11. 
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in not all cases which are concluded by stipulation does the Com- 
mission keep private the name of the stipulating party.*® Second, 
as noted supra, were all cases to be privately heard and determined 
no opportunity would be afforded interested persons to intervene or 
appear and testify.** It is submitted that the latter circumstance, 
however, although indicating a reason appearing in the Federal Trade 
Commission Act against the Commission’s holding private hearings 
on complaints, in itself is a statutory interdiction of the secret stipu- 
lation practice, since the settlement of a matter by stipulation is 
analogous to a consent decree without hearing, one about which no 
potentially interested person could ever learn. 

If, on the one hand, the purchasing public are not to believe the 
charges when first made, i.e., if they are to be looked upon as but 
indictments on probable cause, not final verdicts of guilt, the public 
benefit as to charges found to be true would be effectively nullified 
and the sole reason for any publicity, the knowledge acquired by the 
prospective purchasers, would fail. On the other hand, if the com- 
plaints are to be taken as true, extensive wrong is done to the inno- 
cent, a wrong that is both irreparable and unpreventable.** Reme- 
dial legislation would appear to be expedient. 

WituM L. ELtis, 
Joun D. Exprince, Jr. 


Cuicaco DRAINAGE CANAL LITIGATION 


The attempt of the City of Chicago to dispose of its sewage by 
means of an adequate drainage canal has resulted in a series of legal 
problems giving rise to litigation in four cases over a period of 
thirty-two years.’ 

These attempts of the city to provide proper sewage disposal 
methods are necessary as a health measure and were made under the 
authority of both the Federal and State Governments.? The diver- 


86 “Where the Commission deems it to be in the interest of the public, names 
of stipulating parties are spread on the public record.” ANN. REP., op. cit., 
64 


p. 64. 

37 Note 18, supra. 

38 Except, as set forth above, by stipulating a confession of guilt. 

1 The principal cases are Missouri v. Illinois, 180 U. S. 208, 21 Sup. Ct. 331, 
45 L. ed. 497 (1901) ; Missouri v. Illinois and Sanitary District of Chicago, 200 
U. S. 496, 26 Sup. Ct. 268, 50 L. ed. 572 (1906); Sanitary District of Chicago 
v. United States, 266 U. S. 405, 45 Sup. Ct. 176, 69 L. ed. 352 (1925) ; Wiscon- 
sin et al. v. Illinois and Sanitary District of Chicago et al., 278 U. S. 367, 49 
Sup. Ct. 163, 73 L. ed. 426 (1929). 

2The Act of Congress of March 30, 1822, authorized the State of Illinois 
“to survey and mark through the public lands of the United States the route 
of a canal connecting the Illinois River with the southern bend of Lake Michi- 
gan.” 3 Srat. L. 659. The Act of March 2, 1827, was “an act to grant a 
quantity of land to the State of Illinois, for the purpose of aiding in opening a 
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sion of water from Lake Michigan as incident to the disposal of 
Chicago’s sewage was not begun until the year after the creation by 
the legislature of Illinois of the Sanitary District of Chicago. Prior 
to the commencement of this diversion other plans of disposal had 
been tried,* and this plan was adopted after a consideration of the 
then known means of disposal.® By the plan of disposal which 
necessitated the diversion the sewage was to be discharged “into a 
ship canal in a well diluted condition into the Des Plaines River and 
via the Illinois to the Mississippi.” ® 


After the discharge of sewage from this large area’ had started 
it was not long before the states lower down the Mississippi River 
were protesting.* The Federal Government and the states interested 
as riparian owners of the lake shores were also destined to have 
difficulty with Illinois over Chicago’s drainage canal. In the liti- 
gation which has arisen out of this attempt by the State of Illinois 
and the City of Chicago to provide the latter with sewage disposal 
means, the legal questions have been many and difficult. These prob- 
lems include the rights of riparian states,’° the rights of riparian 
private land owners," the rights of the Federal Government in con- 


canal to connect the waters of the Illinois River with those of Lake Michigan.” 
This act contained a proviso that the canal should “be and forever remain a 
public highway for the use of the government of the United States, free from 
any toll.” 4 Strat. L. 234. In 1836 the Legislature of Illinois passed an act 
for the construction of the Illinois and Michigan Canal “to be supplied with 
water from Lake Michigan and such other sources as the canal Commissioners 
may think proper.” 

3 The sanitary district pn created in 1899. Laws 1899 p. 125. The diversion 
from the lake began in 1 


4 Williams, The Sanitary District a. saad in the Supreme Court of the 
United States (1929) 28 Micu. L. Rev. 


5 Ibid. 


6 Williams, supra note 4. This article discusses the topography of the loca- 
tion of the drainage canal; the historical development of the need for adequate 
sewage measures, and the provisions made to meet these needs. 


7 The sanitary district when first created embraced an area of 185 sq. miles. 
It now includes approximately 438 sq. miles extending from the Illinois State 
line on the south and east to the northern boundary of Cook County, and in- 
cludes about 34 miles of frontage on Lake Michigan. The metropolitan area 
of Chicago and some 54 cities, towns, and villages are within the district. 


8 The discharge started in 1900, supra note 3; the first case came up the next 
year, supra note 1. 


9 Supra note 1. 


10 FARNHAM, LAW oF WATER AND Water Ricuts, Vol. 1, § 135, pp. 602; 
(1905) 19 Harv. L. Rev. 216. For the municipality as a riparian owner, see 
Ke 310. et seq., 816. Roberts, Municipalities as Riparian Owners (1923) 
12 Ky 


11 As to state rights against private riparian owners, Modernizing the Water 
Law, an address delivered before the Joint Committee of the California Senate 
and Assembly on Water Resources, September 19, 1928. (1928) 17 Cauir. L. 
Rev. 1; (1911) 6 Inv. L. Rev. 204. 
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trolling navigable waters,'* the treaty rights of Canada and her sub- 
jects,’ the relation of the Sanitary District of Chicago to the State 
of Illinois,* the jurisdiction of the United States Supreme Court,’® 
and the nature of the relief which could be granted.’® 

In the cases in which the Chicago Drainage Canal and the diver- 
sion of water from Lake Michigan have presented the factual back- 
ground these problems have been considered by the Supreme Court. 
The first case which came before the Court was Missouri v. Illinois.‘ 
The State of Missouri filed a bill in equity against the State of Illi- 
nois and the Sanitary District of Chicago to prevent the discharge 
of sewers into the Mississippi River. The case was argued on a 
demurrer to the bill. The demurrer was overruled, and leave given 
the defendants to file @swer to the bill. In this case the Court 
discussed, at length, the question of the jurisdiction of the Supreme 
Court in cases between the states and after a review of the authori- 
ties the Court decided that it had jurisdiction in the case then before 
it. The theory of the bill that “damage and irreparable injury will 
naturally and necessarily be occasioned by acts of the defendants” 
was considered sufficient grounds for overruling the demurrer. 

In the State of Missouri v. State of Illinois and Sanitary District 
of Chicago** which was the second presentation to the Supreme 
Court of the same case, the bill was dismissed without prejudice, be- 
cause there was no sufficient proof to show that the allegations of 
the bill as to the cause and effects of the river’s pollution were true 
conditions. In this case there was a great deal of evidence on both 
sides as to the effect of the discharge of typhoid bacilli into the 
Chicago sewers. The plaintiffs maintained that the germs ultimately 
were carried down the Mississippi River and seriously affected the 


12 United States Const., Art. I, § 8; Art. III, § 2. Escanaba and Lake Michi- 
gan Transportation Co. v. City of Chicago, 107 U. S. 678, 2 Sup. Ct. 185, 27 
L. ed. 442 (1883). 

18 The Webster-Asburton Treaty concluded, ratified and proclaimed in 1842, 
settled the boundary between the United States and Canada. For treaty see 
MaAtLoy, TREATIES — CONVENTIONS — INTERNATIONAL Acts — ProrocoLs AND 
AGREEMENTS BETWEEN THE UNITED STATES AND OTHER Powers, Vol. 1, pp. 
650; Treaty of 1854, Mattoy, Vol. 1, p. 668; Treaty of Washington, 1871, 
Mattoy, Vol. 1, p. 700; Treaty of 1909, proclaimed May 13, 1910, Matuoy, 
Vol. 3, p. 2607, 36 Stat. L. 2448. For discussion of Treaties see Dealey, The 
Chicago Drainage Canal and St. Lawrence Development (1929) 23 Am. J. 
Int. L. 307; (1932) 10 Can. B. Rev. 575. 

14 The Sanitary District of Chicago is a municipal corporation, Reddick v. 
The People, 82 Ill. App. 85 (1898), and for some purposes is regarded as a 
ons company, Beeker v. Sanitary District of Chicago, 194 Ill. App. 639 

15 United States Const., Art. III, § 2. 
mal a Principles oF Egurry, § 5. Pomeroy, Equity JURISPRUDENCE, 

ol. 5. 

17180 U. S. 208, 21 Sup. Ct. 331, 45 L. ed. 497 (1901). 

18 200 U. S. 496, 26 Sup. Ct. 268, 50 L. ed. 572 (1906). 
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condition of the water used for domestic purposes at St. Louis. 
‘The defendants, on the other hand, claimed that, if any change had 
taken place in the condition of the river, it had been improved by the 
increased flow caused by the diversion from Lake Michigan, The 
court did not feel that injury sufficient to maintain the bill and 
warrant a decree was caused by the discharge, even if the plaintiff’s 
figures as to the varying death rates in St. Louis were taken as the 
basis of consideration. 

The Federal Government came into the litigation in the case of the 
Sanitary District of Chicago v. United States.° This was a bill in 
equity filed by the United States to enjoin the Sanitary District of 
Chicago, a corporation of Illinois, from diverting water from Lake 
Michigan in excess of two hundred fifty thousand cubic feet per 
minute; withdrawal of that amount having been authorized by the 
Secretary of War.*° The defendant in causing this diversion of 
water was proceeding under the State Act of May 29, 1899.24. The 
court held that the defendant be enjoined from diverting more water 
from Lake Michigan than was authorized by Section 10 of the Act 
of March 3, 1889. The decree for the injunction was to go into 
effect in sixty days in order to give the defendants an opportunity to 
comply with it without undue prejudice to the interests of the parties 
affected by the decree. The opinion of Mr. Justice Holmes is based 
on the theory that the authority of the United States is paramount 
to that of the states in such cases, and on the authority of the United 
States to remove obstructions to interstate commerce. 

The case of Wisconsin v. Illinois et al.?? was the fourth time that 
the Supreme Court had under its observation the Chicago Drainage 
Canal. Here amended bills by Wisconsin, Minnesota and other 
states praying for an injunction against Illinois and the Sanitary Dis- 
trict of Chicago were filed. The relief sought was an injunction 
restraining the defendants from continuing to withdraw eight thou- 
sand five hundred cubic feet of water per second from Lake Michi- 
gan at Chicago. The withdrawal had caused several of the lakes to 
become lowered, and expert testimony indicated that such lowering 
would continue.** It was also prayed that the defendants be en- 


19 266 U. S. 405, 45 Sup. Ct. 176, 69 L. ed. 352 (1925). 

20 The Secretary was acting under authority of the Act of Congress of March 
3, 1889, c. 425, sec. 10, 30 Strat L. 1151. 

21 Laws 1889, p. 125. 

22 278 U. S. 367, 49 Sup. Ct. 163, 73 L. ed. 426 (1929). 

23 But Williams, The Sanitary District of Chicago in the Supreme Court of 
the United States, supra note 4, at 17, says, “Beginning in 1919 the level of 
the lakes began one of those periodic downward swings which usually continue 
for about seven years and in this case went to lower elevations than any re- 
corded since continuous records are available, and reached the low point early 
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joined from dumping or draining sewage into these waterways which 
would render them insanitary or obstruct their navigable capacity for 
people of the complainant states. The Court held that the defendants 
must divert only that amount which was legally permitted and that 
they must restore the navigable capacity of the lake to its proper level. 
The matter was referred to a special master to ascertain the prac- 
tical measures necessary to carry out the desired result and form 
the decree. 

There is authority which states that this case unsettled the situa- 
tion ;** however, it is also claimed that this case settled Chicago’s 
right to handle its sewage problem in such a way as to protect its 
water supply.”° In 1930 the decree was formed.*® The withdrawals, 
by the decree, were to be diminished at regular stated intervals until 
such withdrawals were not to be in excess of fifteen hundred cubic 
feet per second in addition to domestic pumpage after December 31, 
1938. On October 10, 1932,?7 there was granted a rule to show 
cause why appropriate steps to affect compliance with requirements 
of the decree had not been taken. The cause was ordered to a 
special master to make inquiries as to (1) causes of delay in obtain- 
ing approval of construction or controlling works in the Chicago 
river; (2) financial measures reasonable and necessary to carry out 
the decree. The master found that it still was possible to complete 
the sewage treatment works, within the time fixed by the decree for 
the ultimate limit of the diversion, but that due to its financial situa- 
tion, the Sanitary District could not go forward in any adequate man- 
ner with either contracts or construction. The Court, accordingly, 
held that the decree was to bind the State of Illinois as well as its 
subordinate, The Sanitary District of Chicago. The decree was 
enlarged** to require the state “to take all necessary steps, including 
whatever authorization or requirements, or provisions for the raising, 
appropriation, and application of moneys, may be needed in order 
to cause and secure the completion of adequate sewage disposal 
plants and sewers.” 


in 1926. By the spring of 1929 the reverse or upward swing had carried the 
levels above the point from which they started down in 1919, to the decided 
inconvenience of many low-lying communities along their shores, but this was 
too late to affect the matters involved in the suits.” 

24 Dealey, The Chicago Drainage Canal and St. Lawrence Development, supra 
note 13, at 310. 

25 Lynde, Controversy Concerning the Diversion of Water from Lake Mich- 
igan (1930) 25 Inu. L. Rev. 243, 259. 

26 Wisconsin v. Illinois, 281 U. S. 179, 50 Sup. Ct. 266, 74 L. ed. 799 (1930). 
This was a hearing on exceptions by both sides filed to the report of the special 
master. See also 281 U. S. 696, 50 Sup. Ct. 331, 74 L. ed. 1123 (1930). 

27 Wisconsin v. Illinois, 287 U. S. 578, 53 Sup. Ct. 4, 77 L. ed. 279 (1932). 

28 Wisconsin v. Illinois, 289 U. S. 395, 53 Sup. Ct. 671, 77 L. ed. 882 (1933). 
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It seems that difficulty is almost necessarily incident to any diver- 
sion by one state of interstate waters, if such diversion interferes 
with the rights of lower riparian states to have the benefit of the 
natural flow of such waters. Each state is sovereign and the power 
over navigable waters and navigation is essentially an attribute of 
sovereignty.2® When the Government owns land on the bank of a 
body of water it has the same rights as riparian owner that an indi- 
vidual has.*° It is said that “each of the proprietors of a river flow- 
ing through several states as well as the proprietor of a river wholly 
in one country can stricto jure, devote the water to its own uses 
and to those of its subjects and exclude others.*t This is probably 
the European rule,** but, it is submitted, the solution here cannot be 
one which gives to either state the absolute right of diversion. This 
rule would cause great difficulty and the problems arising under it 
could not be easily settled. Any state, however, may divert water on 
interstate waterways, though such diversion injures another state, so 
long as the amount of water so taken does not destroy the balance of 
equality existing between the states involved.** The interests and 
rights of both states must be considered,** but what these interests 
and rights are, and how to determine this balance does not definitely 
appear.*® It would always be difficult as a practical problem to reach 
a correct and equitable solution. Mr. Ernest C. Carman of the Los 
Angeles bar*® in stating the rule says, 


“Substantially, it is now established that equitable apportion- 
ment is the rule for diversion of interstate waters, or adjustment 
of conflicting uses of such waters, in controversies between the 
States. Sameness of municipal law, prior appropriation, riparian 
rights, and other imperfect formulas for the solution of sover- 
eign controversies over interstate waters have been cast into 
the discard, but, nevertheless, with a string attached for their 
occasional resurrection in support of ‘vested rights’ or existing 
uses or perhaps for judicial self defense. These old judicial 


29 Gray v. Reclamation District No. 1500, 174 Cal. 622, 163 Pac. 1024 (1917). 

30 FARNHAM, LAW OF WATER AND WATER RIGHTs, supra note 10. 

31 Supra note 13, (1932) 10 Can. B. Rev., at 581, where the rule as laid down 
by HeEFFTeR, EUROPAISCHE VOLKERRECHT, 1888, § 77, is quoted. 

32 Carman, Sovereign Rights in the Control and Use of American Waters 
(1929) 3 So. Cauir. L. Rev. 84, 100. 

83(1907) 6 Micu. L. Rev. 64-67. 

34 Kansas v. Colorado, 206 U. S. 46, 117; 27 Sup. Ct. 655, 675, 51 L. ed. 956, 
683 (1907). 

35 None of the cases point out just what interests should be considered in 
determining these problems. It would seem that the population, the length of 
waterway within the states, the type of business carried on in the states in- 
volved, and all other forces that would enter into a proper use of water should 
be considered. 


36 Carman, Is There a New Era in the Law of Interstate Waters? (1931) 
5 So. ae L. Rev. 25, 34. 
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yardsticks for the measurement of sovereign rights in American 
waters which have been tried and found wanting will disappear 
completely in the fullness of time.” 


There is no fault to be found with this rule as a means of deter- 
mining whether a diversion is proper or improper, but it is no less 
difficult of application than other formulas.** 

This problem is complicated further by having as parties to the 
controversy states which apply within their respective jurisdictions 
different rules for determining the propriety of a diversion. The 
problem then presented is what law will be applied in controversies 
between two or more such states. In Kansas v. Colorado** where one 
state recognized the common law rule of riparian rights and the other 
the doctrine of public ownership of flowing waters, the court applied 
the rule of law applicable in the plaintiff state in analogous private 
conflicts. The Court said, ““As Kansas thus recognizes the right of 
appropriating the waters of a stream for the purposes of irrigation, 
subject to the condition of an equitable diversion between the riparian 
proprietors, she cannot complain if the same rule is administered be- 
tween herself and a sister state.’’*® 

“There is no Federal Common law separate and distinct from the 
common law existing in the several states in the sense that there is a 
body of statute law enacted by Congress separate and distinct from 
the body of statute law enacted by the several States. But it is an 
entirely different thing to hold that there is no common law in force 
generally throughout the United States, and that the countless multi- 
tude of interstate commercial transactions are subject to no rules 
and burdened by no restrictions other than those expressed in the 
statutes of Congress.” *° 

There would appear to be no reason why if this Federal Common 
law as so qualified and defined could be said to exist for the purpose 
of guiding as a rule in the cases of commercial transactions that it 
does not also exist in the same capacity and for the same purposes 
in cases involving interstate waters. That this view had been con- 
sidered is shown by the statement of the Court in Kansas v. Colo- 
rado** where, in reference to Missouri v. Illinois, the Court says 
“One cardinal rule, underlying all the relations of the states to each 
other, is that of equality of right. Each State stands on the same 


87 See (1934) 2 Geo. Wasu. L. Rev. 242 for rules as to water rights in 
western states. 

88 Cited, supra note 34. 

39 Supra note 34, at 104, 105. 

40 Western Union Tel. Co. v. Call Pub. Co., 181 U. S. 92, 101, 21 Sup. Ct. 561, 
564, 45 L. ed. 765 (1901). 

41 Supra note 34, at 97, 98. 
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level with all the rest. It can impose its own legislation on no one 
of the others, and is bound to yield its own views to none. Yet, 
whenever, as in the case of Missouri v. Illinois, , the action of 
one State reaches through the agency of natural laws into the terri- 
tory of another State, the question of the extent and the limitations 
of the rights of the two States becomes a matter of justiciable dis- 
pute between them, and this Court is called upon to settle that dispute 
in such a way as will recognize the equal rights of both and at the 
same time establish justice between them. In other words, through 
these successive disputes and decisions this court is practically build- 
ing up what may not improperly be called interstate common law.”’ 
It has been considered also that if the relationships between our 
sovereign states may depend upon principles of international law, 
that international law is no alien to the Supreme Court and the 
jurisdiction of the Court would not be ousted because of the neces- 
sity of applying that law.*? The adequacy of the common law rules 
seems questionable and the rule of Kansas v. Colorado that equality 
of right and a balance of benefits should be the rule in interstate 
controversies seems more equitable.** 

The diversion of water from Lake Michigan in large quantities 
has caused the level of the lake to become lowered to the injury of 
private landowners along its shores. In the consideration of the 
interests of persons owning land on the lake shores and determining 
the injury to their property we would be confronted with the problem 
of what line would be the boundary of this property. 

“The principle which made this high-water mark the boundary of 
the sea, did not contemplate the highest point to which it rises, but 
the mark to which it rises when the water is undisturbed by storms, 
or the tide is ordinary and not unusual. Applying this principle to 
our lake, where there are no appreciable tides, we have the line where 
the water usually stands when unaffected by any disturbing cause.” ** 
Adopting this means of determining the boundary the injury to 
owners could be ascertained readily. Precautions similar to those 
imposed on an ordinary riparian owner are imposed on the city and 
Chicago could not dispose of its sewage without regard for riparian 
owners, “A riparian owner cannot insist that the waters of the 
stream shall come to him in their natural pure state, but he must 
submit to the natural wash and drainage coming from cities and 
towns. A city, however, has no right to gather its sewage and cast 


42 Supra note 34, at 97. 
43 (1907) 21 Harv. L. Rev. 132-133. 
P Ry (1911) 6 ILL. L. Rev. 204, 205. To the same effect Goutp, on WATERS 
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it into a stream so as to injure the lower proprietors. Power of a 
municipal corporation to construct sewers or to use a natural stream 
as a sewer does not authorize it to so construct the sewers or to use 
the stream as to create a nuisance to the damage of the lower riparian 
owners.” *® These rules would apply here and the diversion of waters 
from Lake Michigan and the disposal of Chicago’s sewage would 
be subject to these restrictions. 


The Federal Government under the Constitution has control of 
navigable waters.*® ‘The power vested in the general government to 
regulate interstate and foreign commerce involves the control of 
waters of the United States which are navigable in fact.’’*7 Lake 
Michigan is, we know, navigable in fact, and consequently within the 
jurisdiction of the Federal Government. The Chicago River has 
been held to be a navigable water over which Congress has control 
to the extent necesary to protect, preserve, and improve its free 
navigation.** Since each state has jurisdiction over the waters within 
its territorial limits,*® and the Federal Government also has juris- 
diction as shown above, it can be seen that conflict as to the con- 
trolling jurisdiction in the cases involving the Chicago Drainage 
Canal would result. When the authority of the United States Gov- 
ernment conflicts with the authority of one of the states, we do not 
have a case of conflicting equals. The United States is considered 
the paramount power and the states, though in many capacities sov- 
ereign, must be considered subordinate to this paramount authority. 
This has been decided as one of the issues involved in this litigation.*° 
The degree of this paramountcy, however, is not clear. Whether 
states may act in relation to navigable waters in the absence of Fed- 
eral action, or whether the limitation applies only when a state acts, 
or attempts to act, contrary to the Federal Government is a question. 
It is also not plain what interests the Federal Government may act 
to protect. Must the Federal Government act only in the interest of 
navigability as such under its authority to regulate commerce or may 
it affect navigation as incident to some other interest which it wishes 
to regulate using its power to regulate navigation as a sham or guise 
to accomplish its object? 

The states cannot now even in the absence of federal action act 


45 McQumin, MunIcIPpAL CorporaTions, vol. 4, § 1445, p. 3051. 

46 Supra note 12. 

47 Escanaba and Lake Michigan Transportation Co., supra note 12, at 682, 
2 Sup. Ct. at 188, 27 L. ed. at 444. 

48 It was so held in the case cited supra note 47. 

49 Supra note 29. 

50 It was held to be paramount in Sanitary District of Chicago v. United 
States, 266 U. S. 405, 45 Sup. Ct. 176, 69 L. ed. 352 (1925). 
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so as to regulate navigation upon interstate navigable waterways,” 
but distinguished from this power the independent states do have a 
right, it seems, to affect and control such navigable waters within their 
territorial limits.°* The power of the states over navigable waters 
may be exercised in the absence of action by Congress** and this 
power is plenary subject only to such action as Congress may take." 
In Kansas v. Colorado*®* the former state brought suit to restrain 
Colorado from diverting water from the Arkansas River for irriga- 
tion purposes within Colorado, and the United States attempted to 
intervene, not on the theory that the diversion was affecting the 
navigability of the stream, but upon its alleged duty of legislating for 
the reclamation of arid lands. The Supreme Court dismissed with- 
out prejudice the petition of the United States, and held that the 
national government has no control over the flow of waters within the 
territorial limits of a state except to preserve or improve the naviga- 
bility of such waters. This view was expressed by the Court in 1906, 
but it seems to have changed this requirement in the decision of the 
case of Arizona v. California®® in 1931. The Boulder Canyon Proj- 
ect Act authorized the Secretary of Interior, at the expense of the 
United States, to construct on the Colorado River a dam, a storage 
reservoir and hydroelectric plant to be controlled and managed by 
the United States. The act was passed by Congress “subject to the 
Colorado River Compact’? which made the improvement of naviga- 
tion of the Colorado River subservient to all other purposes. The 
Act of Congress, however, provides that the dam shall be used: 
“First, for river regulation, improvement of navigation and flood 
control; second, for irrigation and domestic uses and satisfaction 
of present perfected rights ; and third, for power.”*? The 
bill alleged that “the river has never been, and is not now, a navigable 
river” and that the “recital in said act (Boulder Canyon Project 
Act) that the purpose thereof is the improvement of navigation . . 

is a mere subterfuge and false pretense.” On a motion to dismiss like 
a demurrer which admits all facts well pleaded, the Court said, “‘It is 


51 Carman, Sovereign Rights in the Control and Use of American Waters, 
supra note 32, also at 99. 

52 Supra notes, 29, 31, 33. 

53 Willson et al. v. Blackbird Creek Marsh Co., 2 Pet. 245, 7 L. ed. 412 
(U. S. 1829). Smith v. Turner, 7 How 283, 397, 12 L. ed. 702 (U. S. 1848). 
The court there said in speaking of Willson v. Blackbird Creek Marsh Co., “The 
language of the eminent Chief Justice who wrote the opinion is less guarded 
than his opinions generally were on constitutional questions.” 

54 Appleby et al. v. City of New York et al., 235 N. Y. 351, 139 N. E. 474 
(1923). 

55 Supra note 34. 

56 283 U. S. 423, 51 Sup. Ct. 522, 75 L. ed. 1154 (1931). 

57 Supra note 56, at 456. 
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true that whether a stream is navigable in law depends upon whether 
it is navigable in fact but a Court may take judicial notice that 
a river within its jurisdiction is navigable.”** The Court takes 
judicial notice of the navigability of the Colorado and says that it 
may not inquire into the motives which induced members of Congress 
to enact the Boulder Canyon Project Act and further that “As the 
river is navigable and the means which the Act provides are not 
unrelated to the control of navigation, the erection and maintenance 
of such dam and reservoir are clearly within the powers conferred 
upon Congress.”*® This appears to be a variation of the rule as laid 
down in Kansas v. Colorado and it seems that now the Federal 
Government can intervene in situations involving navigable waters 
so long as the means of intervention are not “unrelated” to navigation. 

The rights of Canada in Lake Michigan are solely dependent on 
treaties.°° The lake is entirely within the territorial limits of the 
United States and is not subject to the jurisdiction of Canada. The 
Webster-Asburton Treaty settled the boundary between the United 
States and Canada, but made no mention of Lake Michigan.* Since 
this treaty several have been adopted which provide for rights in Lake 
Michigan. By the Treaty of 1854% it was agreed that British sub- 
jects should have the right to navigate Lake Michigan so long as 
the privilege of navigating the river St. Lawrence should be secured 
to American citizens. The treaty signed at Washington in 1871% 
provided that navigation of the Lake was to remain open to British 
citizens for ten years subject to any laws of the United States and 
of the states bordering thereon, not inconsistent with such privilege 
of free navigation. In 1909 there was another treaty® concluded 
whereby Great Britain and the United States agreed that the navigable 
boundary waters between the Dominion of Canada and the United 
States of America were to remain open subject to the laws of either 
country. It was expressly provided that this right was to extend to 
Lake Michigan and to all canals connecting boundary waters now 
existing or which may hereafter be constructed on either side of the 
line. Article V of this treaty allows the United States to divert 
20,000 cubic feet of water per second and Canada to divert 36,000 
cubic feet per second from the Niagara River, but it does not men- 
tion the diversion at Chicago. The United States was unwilling to 


58 Td. at 452. 

59 Td. at 455, 456. 
6° Supra note 13. 
61 Ibid. 

62 [bid. 

63 [bid. 

64 [bid. 
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have its right to take waters from Lake Michigan interfered with, 
and the Canadian advantage of 16,000 cubic feet per second at 
Niagara was counter-balanced by the Chicago diversion of 10,000 
cubic feet per second.® The United States has complete jurisdic- 
tion of the Lake, at least theoretically, but it has been considered by 
some as well to let the joint committee provided for by this treaty 
handle the problems arising there.®* It cannot be said that the lake is 
purely a local problem. If the diversion at Chicago should ever 
affect the navigable capacity of the lake so as seriously to impair the 
treaty rights of British subjects, international complications would 
almost necessarily result. The Court, however, has not considered 
this aspect of the controversy in the hearings of the various cases 
which have arisen. 

The Sanitary District of Chicago is a municipal corporation created 
by the legislature of the State of Illinois,** and the State of Illinois 
is a proper party defendant to be joined with the Sanitary District 
in an action to restrain the diversion by the District of water from 
Lake Michigan.®* The state under some circumstances may sue in 
its capacity for the protection of its citizens® and in matters of grave 
public concern the state as representative of the public, has an interest 
apart from that of the individuals affected.”° The state is the proper 
party to represent and defend the rights of the people when the 
health, comfort, and prosperity of the people of the state and the 
value of their property are menaced.** A corporation exercising the 
right of eminent domain under the power delegated to it by the 
legislature may be restrained from making any abuse or perversion 
of the powers, which may create a public nuisance or injuriously 
affect or endanger the public interests.”* In considering the relation- 
ship between the state and this municipal corporation created by it we 
have involved the question of governmental and proprietary func- 
tions and the effect of the performance of these functions. A 
municipal corporation possesses governmental powers and to the 
extent they are held and exercised the municipality is clothed with 
sovereignty. It also has ministerial or private powers and to the 


65 (1932) 10 Can. B. Rev. 575. 
66 [bid. 


67 Supra notes 10, and 14. 

68 This was ruled in this a in Missouri v. Illinois, 180 U. S. 208, 21 
Sup. Ct. 331, 45 L. ed. 497 (190 

69 Massachusetts v. Mellon, 263 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 446 
(1923) where the case cited, supra note 68, is cited. 

70 Pennsylvania v. West Virginia, 262 U. S. 553, 43 Sup. Ct. 658, 67 L. ed. 
1117 (1923). 

71 People of State of New York v. State of New Jersey, 256 U. S. 296, 
41 Sup. "Ct. 492, 65 L. ed. 937 (1921). 

72 Atty. General v. Jamaica Pond Aqueduct Corp., 133 Mass. 361 (1882). 
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extent these are held and exercised the municipality is a legal indi- 
vidual.”* The Sanitary District of Chicago has been held to be a 
municipal corporation” “and in transporting and selling electric power 
for public and private use is to be regarded as a private company and 
liable for its negligent and wrongful acts.”** Among the duties and 
functions listed as corporate and not governmental, McQuillin in- 
cludes the construction and maintenance of municipal water and 
light plants and the construction and repair of sewers."* We have 
then a municipal corporation performing a ministerial function. 
What is the state’s liability therefor? A state is not liable for injuries 
arising from the negligence of its officers and agents, unless such 
liability has been assumed by contitutional or legislative enactment.” 
But it is said in the case of Missouri v. Illinois™® “it can scarcely be 
supposed, in view of the express provision of the constitution and 
the cited cases, that it is claimed that the State of Illinois is exempt 
from suit because she is a sovereign State which has not consented 
to be sued.” The Court there points out that the facts show that the 
corporation is an agency of the state to do the very things which, 
according to the theory of the complainants case, will result in the 
mischief to be apprehended. This action of the Sanitary District, the 
Court says, is state action, the Sanitary District is not a private cor- 
poration,” formed for the purposes of private gain, but a public 
corporation, whose existence and operations are wholly within the 
control of the state. The State of Illinois is held a proper party 
defendant where this municipal corporation, created by it, in the per- 
formance of ministerial duties, causes injury to be done to another 
state and its inhabitants. It seems that a proper distinction might be 
drawn if we say that the states here are conflicting as such and that 
one sues and the other defends in its sovereign capacity as a state. 
Mr. Chief Justice Fuller, with whom two of the justices concurred,®° 
dissented in this case and said “‘it is difficult to conceive what decree 
could be entered in this case which would bind the State of Illinois 
or control its action.”** The Court, however, as has been shown, 
formed decrees, but these dissenting justices properly anticipated the 
difficulty of controlling the action of Illinois. 


73 McQuILuin, MuNIcIPAL CorporaTIons, vol. 6, § 2625, p. 5404. 

74 Supra note 14. 

75 Beeker v. Sanitary District of Chicago, supra note 14. 

76 Supra note 73, at 5407. 

77 Smith v. State of New York, 227 N. Y. 405, 125 N. E. 841, 13 A. L. R. 
1264 (1920). 

78 180 U. S. 208, 242, supra note 17. 

79 But see supra note 75. 

80 Mr. Justice Harlan and Mr. Justice White concurred with the Chief Justice. 

81 From the dissenting opinion in Missouri v. Illinois, 180 U. S. 208, 249 
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Under the authority of the constitution the Supreme Court is to 
have original jurisdiction in all cases “in which a state shall be a 
party.”®? Mr. Chief Justice White speaking for the Court in Vir- 
ginia v. West Virginia*®* says, “that the judicial power essentially 
involves the right to enforce the results of its exertion is elementary” 

“And that this applies to the exertion of such power in con- 
troversies between states as the result of the exercise of original 
jurisdiction conferred upon this Court by the constitution is therefore 
certain. The many cases in which such controversies between states 
have been decided in the exercise of original jurisdiction make this 
truth manifest.”** As the Supreme Court has original jurisdiction 
in cases to which a state is a party and has the right to enforce its 
decrees, and is the Court of last resort in this country, it would appear 
to be almost axiomatic that the first proper presentation of this litiga- 
tion to the Supreme Court would of necessity result in the final 
determination of all interests involved. This, however, was not the 
result in the litigation as has been shown has been before the Court 
on several occasions and it is problematical whether or not it has, 
as yet, been definitely settled. The practical problems which have 
protracted this litigation will be discussed later. 

The inadequacy of the legal remedy in a case where a large number 
of parties are involved and the inability of a law court to grant pre- 
ventive relief ** make it apparent that equitable relief only would be 
of value in a case involving the rights of the many states interested 
in the diversion of water from Lake Michigan. The principles gov- 
erning the equitable jurisdiction in cases where injunctive relief is 
interposed to protect water rights are essentially the same as in 
nuisance cases, the legal wrong being in the same class of torts.** 
The pollution of running waters is a matter for injunctive relief and 
equity frequently grants such relief.‘ In discussing the jurisdiction 
of equity in such cases Pomeroy says,** “the grounds of the jurisdic- 
tion are to prevent multiplicity of suits because of a continuing or 
recurring wrong, or to prevent irreparable injury, or the fact that the 
damages are not susceptible of estimation, and hence a verdict would 
be in the nature of conjecture.” Irreparable injury was in part the 
basis of the decision in the first case of Missouri v. Illinois,®® and 


82 United States Const., Art. III, § 2. 

83 246 U. S. 565, 38 Sup. Ct. 400, 62 L. ed. 883 (1918). 

84 These cases are cited in the opinion of the court, supra note 83. 

85 CLARK, PRINCIPLES oF Eguiry, § 5. 

86 Pomeroy, Equity JURISPRUDENCE, vol. 5, § 561. 

87 For cases in which relief has been granted, supra note 86, footnote 2. 
88 Supra note 86. 

89 Supra note 1. 
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the pollution of the Mississippi River by the disposal of sewage into 
it has been the basis of complaints of the lower riparian states. 

It should now be considered as settled that Chicago’s Sanitary 
District and the State of Illinois can divert from Lake Michigan only 
that amount of water which is lawfully authorized under the acts of 
Congress. The fact that this litigation has been so protracted makes 
it difficult to say what, if any, action will be taken in the future. One 
conclusion might be that the status of the parties interested is settled, 
and that the controversy is at an end. The practical problem of 
Chicago’s sewage disposal requirements, coupled with the legal prob- 
lems arising from any attempt to provide a system to fulfill these 
requirements, makes an opposite conclusion seem more reasonable. 
This large area must have a way of disposing of its sewage; the health 
of the people demands it. It is the duty of the state and municipal 
authorities to provide this protection against disease and death. The 
adverse effect on the health of residents of lower riparian communi- 
ties caused by pollution, necessarily incident to Chicago’s sewage 
system, must be balanced against the needs of the people within the 
drainage district, and a solution attempted. 

The fact that the states are affected and act in their sovereign 
capacities further complicates the problem and makes prediction mere 
conjecture. In a final analysis it is difficult to conceive of what 
course the Federal Government would take, if the State of Illinois, 
in its sovereign capacity, should feel that it could not comply with 
the decrees of the Supreme Court, and refuse to abide by the Court’s 
mandate. Any type of physical control of the controlling works or 
plants within the Sanitary District by the Federal Government to 
produce the desired results, that is, compliance with the Court’s 
decrees, would have to be with the consent of the State to be effec- 
tive without serious complications. If, however, Illinois should ever 
feel that this diversion and pollution were so important that, all 
other factors considered, she would be justified in refusing to obey 
the decrees of the Supreme Court, and she did refuse, it is difficult 
to comprehend what legal action the Court could take to enforce them. 

JosEPH SIMPSON, JR. 


RATIFICATION OF CONSTITUTIONAL AMENDMENT BY STATE 
CONVENTIONS 


The presentation to the country of the new Twenty-first Amend- 
ment? to the Constitution of the United States for ratification has 
1 Joint Resolution of both Houses, Feb. 20, 1933. 


“Proposing an Amendment to the Constitution of the United States. 
“Resolved, by the Senate and House of Representatives of the United States 
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brought to light a new problem in the field of constitutional law. 
Every student of elementary political science or “civics” learns that 
two possible methods are provided for the ratification of an Amend- 
ment to the Federal Constitution. Congress has the power to choose*® 
whether a proposed Amendment shall be ratified by the legislatures 
of the various states, or by conventions in the states. For almost a 
century and a half, Congress has been proposing Amendments, from 
time to time, yet never once has the convention method of ratification 
been chosen.* 

At the time of the first organization of our government, the pos- 
sibility that a written constitution might later be amended was com- 
mented upon as being a remarkable forward step in constitutional 
government.® The Articles of Confederation provided for amend- 
ment only if ratified by the legislatures of every state.© In framing 
the Constitution, it was decided that a more liberal policy should be 
adopted.’ Only three-fourths of the states were required to ratify 
a proposed Amendment, and their ratification was to be indicated 
either by their legislatures, or by conventions, as Congress might 
decide. 


- — in Congress assembled (two-thirds of each house concurring 
therein). 

“That the following article is hereby proposed as an Amendment to the 
Constitution of the United States which shall be valid to all intents and pur- 
poses as part of the Constitution when ratified by conventions in three-fourths 
of the several States: 

“Sec. 1. The Eighteenth Article of Amendment to the Constitution of the 
United States is hereby repealed. 

“Sec. 2. The transportation or importation into any State, territory, or pos- 
session of the United States for delivery or use therein of intoxicating liquors, 
in violation of the laws thereof, is hereby prohibited. 

“Sec. 3. This article shall be inoperative unless it shall have been ratified as 
an Amendment to the Constitution by convention in the several States, as pro- 
vided in the Constitution, within seven years from the date of submission hereof 
to the States by the Congress.” 

2Const. Art. V. “The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose Amendments to this Constitution, or, on the 
Application of the Legislatures of two-thirds of the several States, shall call 
a Convention for proposing Amendments, which, in either Case, shall be valid 
to all Intents and Purposes, as Part of this Constitution, when ratified by the 
Legislatures of three-fourths of the several States, or by Conventions in three- 
fourths thereof, as the one or the other Mode of Ratification may be proposed 
by the Congress; .. .” 

3 Ibid 


id. 

4Dodd, Amending the Federal Constitution (1921) 30 Yate L. J. 321; 
Schaefer, Ratification by State Conventions (1933) 7 St. Joun’s L. Rev. 375; 
Note (1933) 21 Gro. L. J. 333. 

5 For a detailed history of the adoption of Const. Art. V. and comments 
thereon, see 2 WATSON ON THE CONSTITUTION OF THE UNITED States (1910) 
1301 et seq. 

® Art. XIII, Articles of Confederation. “No alteration should at any time 
be made in any of the Articles, unless such alteration be agreed to in a Congress 
4 the United States and be afterwards confirmed by the legislatures of every 

tate.” 

72 Watson, loc. cit. supra note 5. 
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This power of Congress to determine which of two methods of 
ratification were to be used has itself been the subject of some con- 
troversy. It has been clearly held, however, that this power was 
deliberately granted to Congress by the people when the Constitution 
was adopted. The power of choosing which method of ratification 
shall be adopted is entirely discretionary with Congress, and is not 
subject to any implied rule that certain types of amendment shall be 
ratified by legislatures, and other types by conventions.* It had been 
contended at one time that there was a distinction between an Amend- 
ment which was a mere alteration or improvement on subject-matter 
already in the Constitution, and an Amendment which added some- 
thing entirely new.® It was argued that the latter should be adopted 
only where ratification was by convention.’° It is now well settled, 
however, that no such limitation rests on the power of Congress to 
choose the method of ratification. 

Once having decided that the ratification of a proposed Amend- 
ment shall be by conventions in the various states, the question then 
arises, “What is a convention?” In the proceedings leading up to 
the proposal of the Twenty-first Amendment, it was shown that there 
was some doubt on this question. Two of the leading authorities on 
Constitutional law presented briefs to Congress, expressing their 
opinion. These opinions were quite different. Congressman James 
M. Beck submitted that Congress had the power only to specify that 
ratification should be by conventions, and the details of forming such 
conventions must be left to the individual state legislatures.‘ For- 
mer Attorney-General Palmer argued that, inasmuch as the amend- 
ing of the Federal Constitution was purely a federal question, Con- 
gress must specify all of the details of the conventions.12 Congress 
apparently declined to decide this question, and the Amendment as 
finally proposed states only that ratification shall be by “convention 
in the several States.’’ 

This action has left the determination of the proper method of 
calling these conventions, and their powers and duties, to the courts. 
Several decisions have recently been handed down in various states, 
which tend to clarify the situation and to indicate the status of a 

8 United States v. Sprague, 282 U. S. 716, 51 Sup. Ct. 220, 75 L. ed. 640 
(1931). See also Hawke v. Smith, 253 U. S. 221, 40 Sup. Ct. 495, 64 L. ed. 
871 (1920), 10 A. L. R. 1504 (1921); National Prohibition Cases, 253 U. S. 
350, 40 Sup. Ct. 486, 488, 64 L. ed. 946 (1920); Dillon v. Gloss, 256 U. S 
368, 41 Sup. Ct. 510, 65 L. ed. 994 (1921). 

® Morris, The Fifteenth Amendment to the Federal Constitution (1909) 189 
NortH Am. Rev. 

10 United States v. . Sprague, supra note 8, 282 U. S. 716, at 719 et seq. 

1176 Conc. Rec. (Daily copy) 113 (1932). 


1276 Conc. Rec. (Daily copy) 138 (1932). 
13 Supra note 1 
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ratifying convention. The Supreme Judicial Court of Maine, in an 
advisory opinion’* laid down several principles. They decided that 
the state legislature had the power to call a convention, but that the 
details of the election must be reasonable, so that the convention 
would fairly represent the will of the people. They held, further, 
that the convention must be a deliberative assembly, having members 
chosen by individual districts to represent that district. The mere 
selection of an entire group for the state at large was stated to be 
improper. In making this statement, the court reasoned that in all 
constitutional conventions of which they had knowledge, the dele- 
gates were chosen by small districts, to represent the people of such 
districts, and that a similar system was necessary in the present situa- 
tion, in order that the will of the people might be truly indicated. 

This court also stated that a convention was to be distinguished 
from a legislature only in that the convention was called for a specific 
purpose, while the legislature is called for general law-making pur- 
poses. The convention, once organized, has the sole power to act on 
questions of fraud and irregularity in the election of its delegates. 

The question then arose, as to whether the action of a state legis- 
lature in setting up the machinery for assembling a convention is 
subject to a referendum. In July, 1933, the Supreme Court of the 
State of Ohio held that it was not.’° It held that the action of the 
legislature in organizing a convention rests on the authority of 
Article V of the Constitution of the United States. It is a federal 
function, which in the absence of definite action by Congress, the 
state legislature is authorized to perform. 

In reaching this decision, the court took as authority the case of 
Hawke v. Smith.*® The constitution of Ohio provided for a res- 
ervation of the right of referendum on the action of the legislature 
of the state ratifying any proposed amendment to the Constitution 
of the United States. A suit was brought in a county court to re- 
strain the secretary of state from preparing ballots for submission 
of a referendum. The county court sustained a demurrer to the 
petition, and its judgment was affirmed by the Supreme Court of 
Ohio. The case was appealed to the Supreme Court of the United 
States’? which reversed the decision of the lower courts. It was held 
that the constitutional provision of Ohio, extending the referendum 
to the ratification by the legislature of proposed Amendments to the 
Federal Constitution was in direct conflict with Article V of the 


14In re Opinion of the Justices, 167 Atl. 176 (Me. 1933). 

om _ ex. rel. Donnelly v. Myers, Secretary of State, 186 N. E. 918 (Ohio 
16 Supra note 
17 Hawke v. Smith, 100 Ohio St. 385, 126 N. E. 400 (1919). 
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Federal Constitution, which does not permit the people to vote di- 
rectly on the ratification or rejection of an amendment. The court 
went on to rule that the ratification by a state of a Constitutional 
Amendment is not an act of legislation within the proper sense of 
the word. It is only the indication of the assent of the state to the 
proposed Amendment. This decision of the Supreme Court settled 
this question, upon which the previous decisions of state courts had 
been in conflict.1® 

In Donnelly v. Myers, the court holds that there can obviously be 
no referendum on the final action of a convention ratifying or reject- 
ing a proposed Amendment, in view of Hawke v. Smith. They 
reason, further, that if this is true, there can not be any referendum 
on the action of the legislature in merely providing the machinery 
for setting up the convention. To this proposition, one Judge offers 
a vigorous dissent. He does not contend that a referendum could 
be held on the final action of a convention, but he does insist that the 
enactment of legislation for setting up a convention is purely a state 
function. He argues that this is as much a matter of state legisla- 
tion as would be the laws providing for the election of members of 
the state legislature. His reasoning is very logical, but it would seem 
that the majority opinion is more in accord with the generally ac- 
cepted opinion that the amending of the Federal Constitution is a 
federal function from start to finish.’® 

In this decision, however, the court differs from the Supreme 
Judicial Court of Maine*® in holding that the delegates to a conven- 
tion may be elected at large. The court states that as the views of 
the delegates will be known in advance, the final action of the con- 
vention should be truly representative of the will of the people. 

Within a month, the decision of Donnelly v. Myers was cited by 
a Missouri court as persuasive authority.** That court agreed that 
neither the final decision of a convention, nor any action leading up 
to its formation, was subject to a referendum. The court expresses 
the theory that the ratification or rejection of a proposed Constitu- 
tional Amendment is a federal function derived from the Federal 
Constitution. In adopting Article V of the Federal Constitution, 
the people divested themselves of all authority to propose or ratify 
any amendments. They then designated the state legislatures and 
state conventions as their representatives, for all time to come. 

It appears from these three decisions that the people have no power 


18 Note (1920) 5 A. L. R. 1421. 

19 Leser v. Garnett, 258 U. S. 130, 42 Sup. Ct. 217, 66 L. ed. 505 (1921). 
20 Supra note 14. 

21 State ex rel. Tate v. Sevier, 62 S. W. (2d) 895 (Mo. 1933). 
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to compel a popular vote on the ratification of a proposed Amend- 
ment. They must express their views through one of the agencies 
they have established by Article V of the Constitution. One of those 
agencies is the convention. 

The convention is a federal agency, established under the Constitu- 
tion of the United States. It would seem that Congress has full 
power to decide the details of such conventions, but that it may also 
properly leave such matters to the discretion of the legislatures of 
the various states. In the latter case, the legislature acts merely as 
the agent of Congress, and not as a representative body chosen by 
the people of the particular state. NorMAN T. BALL. 


CoMMENTS ON THE EVIDENCE IN FEDERAL CoURTS 


Comments by the judge on the evidence and comments by the 
judge and the prosecutor on the failure of the accused to testify have 
been the subject of much discussion within recent years. 


The introduction in the Senate of the Caraway Bill,’ which pro- 
vided for doing away with comments by the trial judge, is evidence 
of a feeling that federal judges have become intolerant and despotic. 
The bill sought to keep the judge from invading the province of the 
jury by his expression of opinion. Opponents of the bill have con- 
tended, however, that it is based on a misinterpretation of the prov- 
ince of the jury, for at common law and in the early American courts, 
the jury was to decide the facts with the assistance of judicial advice.” 


The common law rule, as set forth by Hale,’ in writing of the func- 
tion of the trial judge, has been followed by the English courts up to 
the present time* and was the rule in the American courts at an early 
date. The English rule has always been followed in the federal 
courts. The judge in a trial by jury in a federal court is not a mere 
moderator, but he may, wherever he thinks it necessary to assist the 
jury in arriving at a just conclusion, explain and comment on the 
evidence, draw their attention to parts he considers important, and 
express his opinion on the facts, provided he makes it clear to the 


1 Senate Bill No. 1094, 70th Congress (1927). 

2 (1929) 15 A. B. A. J. 647. 

3 HALE, History oF THE ComMon Law oF ENGLAND (4th ed. 1792) 291. 
“Another excellency of this trial is this, that the judge is always present at the 
time of the evidence given in it. Herein he is able on matters of law emerging 
on the evidence, to direct them; and also in matters of fact to give them great 
light and assistance by his weighing the evidence before them, and by showing 
them his opinion even in a matter of fact; which is a great advantage and light 
to laymen.” 

4 Jefferson v. Paskell, 1 K. B. 57 (1916). 

5 Carver v. Jackson, 4 Peters 1, 80, 7 L. ed. 761 (U. S. 1830); WucMore, 
Evipence (1923) § 2551. 
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jury that all matters of fact are left to their ultimate determination.® 

This privilege of comment, however, is not of unlimited scope. The 
trial judge may not use this means to introduce his own evidence’ 
or to offer deductions and theories not warranted by the evidence.*® 
The charge on the facts or evidence should not take the form of 
animated argument but must be, on the whole, impartial, dispas- 
sionate, and judicial.* Nor are such errors as these generally satis- 
factorily corrected by the instruction that the jury is the sole judge 
of facts and is not bound by judicial comment. The context of the 
charge and all the comments must be scrutinized as a whole, for one 
part may modify or destroy another.*° No hard and fast rule can 
be laid down for determining whether a presiding judge has exceeded 
his prerogative in instructing the jury upon the facts, for each case 
must stand on its own peculiar set of facts.’ 

The majority of states do not follow the federal rule? State 
statutes limiting comments by the judge, however, are held to have 
no effect in federal tribunals in spite of the Federal Uniformity of 
Procedure Act.1* The United States Supreme Court has said that it 
was not the intent of this act to alter in any manner the personal 
functions of the judge."* 

In contradistinction to the movement typefied by the Caraway Bill, 
there is agitation by eminent authority for a universal adoption of the 
federal and common law rule as one of the vital reforms incident to a 
better system of criminal procedure. In the report on Criminal Pro- 
cedure of the National Commission on Law Observance and Enforce- 
ment ** it is recommended that restoration of the common law with 
reference to comments by trial judges be made wherever it has fallen 
into abeyance. The American Law Institute has also taken a similar 
stand on the question.1® The late Chief-Justice Taft was also an 


6 Vicksburg & Meridian R. R. Co. v. Putnam, 118 U. S. 545, 7 Sup. Ct. 1, 
30 L. ed. 257 (1886); Capital Traction Co. v. Hof, 174 U. S. 1, 19 Sup. Ct. 
580, 43 L. ed. 873 (1899); Patton v. United States, 281 U. S. 276, 50 Sup. Ct. 
253, 74 L. ed. 854 (1930). 

7 Quercia v. United States, 53 Sup. Ct. 698 (U. S. 1933); See (1933) 2 
Geo. Wasu. L. Rev. 103. 

8 Starr v. United States, 153 U. S. 614, 14 Sup. Ct. 919, 38 L. ed. 841 (1894). 

® Malvezzi v. United States, 2 F. (2d) 954, (C. C. A. 6th, 1924); Allison v. 
United States, 160 U. S. 203, 16 Sup. Ct. 252, 40 L. ed. 495 (1895). 

‘ Me ioe Mutual Life Assn. of Philadelphia v. Miller, 92 Fed. 63 (C. C. A. 

th, . 

11 Malaga v. United States, 57 F. (2d) 822 (C. C. A. Ist, 1932). 

12 For a list of states and their holdings see (1931) 30 Micu. L. Rev. 1303. 

13 June 1, 1872, § 5 (17 Star. L. 197). 

14 Nudd v. Burrows, 91 U. S. 426, 23 L. ed. 286 (1875). 

15 (1931) No. 8 June 9, p. 40, 41. 

16 CopE oF CRIMINAL Procepure, Official Draft, June 15, 1930, § 325, p. 125. 
“The court shall instruct the jury regarding the law applicable to the facts of 
the cause, and may make such comment on the evidence and the testimony and 
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ardent advocate of the general adoption of the federal rule. His 
answer to those who disapproved of the rule was clear and convinc- 
ing. “The chance of conviction of innocent persons by a jury of 
twelve men, of course, by judicial conduct and tyranny must be mini- 
mized by fair review on appeal. But the danger is not sufficiently 
great to require that the reins should be thrown on the back of the 
jurors to follow their own sweet will in their conclusions. They con- 
stitute the tribunal to pass on the facts, and they are the ultimate 
judge of the facts. But the judge is there, and it should be his sworn 
duty, with his experience, to help the jury to consider and analyze 
the evidence and weigh it with common sense.” 17 

The universal adoption of the federal rule would be desirable pro- 
vided it were judiciously exercised. It would bring better and quicker 
verdicts, and thereby save time and money, and it would reduce the 
number of new trials. 

As to the question of comment on the failure of the accused to 
testify, the Act of March 16, 1878,'* provides that the accused may 
at his own request, but not otherwise, be a competent witness at the 
trial but that “his failure to make such request shall not create any 
presumption against him.” This statute restrains both court and 
counsel from commenting on the failure of the accused to testify in 
the federal courts. The minds of the jurors can only remain unaf- 
fected by this circumstance by excluding all reference to it..® If 
comments are manifestly designed to direct the attention of the jury 
to the defendant’s failure to testify, or if they necessarily have such 
an effect, they constitute reversible error.2° But unless they would 
necessarily be so understood, it has been held in Jackson v. United 
States that no error is committed.**_ Failure to object to remarks of 
the court directed at the silence of the accused has been held to waive 
the protection.?* 

It is interesting to note that the Supreme Court, in Raffel v. United 
States,?° has held that a defendant who testifies on a second trial of his 
case might, for the purpose of affecting his credibility, be cross- 
examined by the judge as to his failure to testify on the first trial. 


credibility of any witness as in its opinion is necessary for the proper determina- 
tion of the cause. It shall if requested inform the jury that they are the ex- 
clusive judges of all questions of fact and whether requested or not, the court 
shall so inform them if it comments on the evidence, the testimony or the credi- 
bility of any witness.” 

17 Address to the aattooal Conference on the Reduction of Crime, Washing- 
ton, D. C., war: 3,1 

1828 U. S. C. § 632 (1906). 

19 Wilson v. United States, 149 U. S. 60, 30 Sup. Ct. ‘~ ti L. ed. 650 (1893). 

20 Shea v. United States, 251 Fed. 440 (C. C. A. 6th, 1918). 

21 Jackson v. United States, 102 Fed. 473 (C. C. A. oth 71900). 

22 York v. United States, 241 Fed. 656 (C. C, A. 7th, 1916). 

“—" U. S. 494, 46 Sup. Ct. 566, 70 L. ed. 1054 (1926). 
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There is nothing in the policy of the law against self-incrimination 
which would require the extension of immunity to any trial, or to any 
tribunal, other than that in which the defendant preserves it by re- 
fusing to testify. This case, therefore, allowed unfavorable inference 
as to the truth of the testimony to be drawn from a privileged silence 
at a former trial. 

When the accused takes the stand he waives his immunity as to all 
relevant facts and is open to impeachment as any other witness.** 
Adverse inference may be drawn from his failure to deny or explain 
evidence of incriminating circumstances of which he may have knowl- 
edge and the jury may be so instructed.** Furthermore, in the fed- 
eral courts and in a majority of the other jurisdictions the view is 
held that the trial court may properly direct the attention of the jury 
to the fact that the defendant is interested in the result of the trial, 
or to the fact that he is the defendant, as matters affecting the jury’s 
determination of the credibility of the defendant as a witness.2* The 
privilege as to testifying, however, may not be defeated by hostile 
comment or intimation of the trial judge in instructing on the credi- 
bility of the accused.?? 

The rule in civil cases is that the privilege against self-incrimination 
does not protect a party to a civil action from a logical inference 
drawn from his silence so far as it bears on civil issues in that case.?8 
The real purpose of the privilege is to protect a witness from forced 
disclosure of matter that might be prejudicial to him in a criminal 
prosecution and not to protect from civil liability. 

The Fifth Amendment ** to the United States Constitution protects 
witnesses from compulsory self-incrimination and the constitutions of 
every state but lowa and New Jersey grant similar protection. Ohio 
has recently enacted an amendment *° doing away with this protec- 
tion. In addition, forty-two** of the states have statutes similar to 
the federal statute providing that the failure to testify shall not create 


24 Williams v. United States, 254 Fed. 52 (C. C. A. 5th, 1918); 4 Wicmore, 
Eviwence (1923), § 2277. 
_— v. United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. ed. 442 
iF 
ow v. United States, 157 U. S. 301, 15 Sup. Ct. 610, 39 L. ed. 709 
apes v. United States, 150 U. S. 442, 14°Sup. Ct. 144, 37 L. ed. 1137 
28 Morris v. McClellan, 154 Ala. 639, 45 So. 641 (1908); Kotler v. Lalley, 
ees 433 (Conn. 1930); Kirby v. Tallmadge, 160 U. S. 379, 16 Sup. Ct. 349 
‘ no person shall be compelled in any criminal case to be a witness 
against himself ‘a 
30 Article 1, sec. 10, amended Sept. 3, 1912. 
31 For a list of states and their statutes, see (1932) 31 Micn. L. Rev. 40. 
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any presumption against the accused, thus impliedly excluding ad- 
verse comment or inference.**? In the absence of statutory restriction, 
there is a strong tendency to hold that failure of the defendant to 
testify is the proper subject of comment and inference.** In England 
comment is allowed by the judge but not by the prosecution.** 

The Supreme Court has held that the Fourteenth Amendment is 
not violated by an instruction of a state court that an unfavorable 
inference might be drawn from the silence of the accused.** Not 
being a part of “due process,” it is, therefore, apparent that the privi- 
lege against self-incrimination could be abolished altogether in the 
states without violation of the Federal Constitution. 

As was the case in the matter of judicial comment, so in this ques- 
tion: both the American Law Institute*® and the American Bar As- 
sociation®? have taken a liberal stand, favoring comment on the failure 
of the defendant to testify. It is contended by many that the rule 
has become one of the effective methods for protection of the guilty.** 
If the defendant is innocent, he should be desirous of giving the 
facts; if he is guilty, there is no reason why he should be protected 
from interrogation. 

There is, however, a great deal of feeling against such a rule. It 
is claimed that the assumption that the defendant does not take the 
stand because he cannot deny adverse testimony is unwarranted and 
may work undue hardship because an innocent man might consider 
it wiser to remain silent than to be compelled to disclose suspicious 
circumstances which would probably outweigh his denial.*® Wigmore 
contends that a general practice of permitting the use of such infer- 
ences would tend to bring about reliance by the prosecution upon the 
confession of the accused himself or upon the inference of guilt 
which could be drawn from his silence, and the consequent slack and 
imperfect investigation of other sources of proof.*® 

As far as the constitutionality of a rule allowing comment is con- 
cerned, there would be no violation of the privilege against self- 
incrimination so long as there is no actual extraction of a reply. The 
Fifth Amendment may be interpreted as forbidding direct compulsion 


32 Commonwealth v. Harlow, 110 Mass. 411 (1872). 

33 State v. Bartlett, 55 Me. 200 (1867); Parker v. State, 61 N. J. L. 308, 39 
Atl. 651 (1898). 

34 Queen v. Rhodes, 1 Q. B. 77 (1899). 

35 Twining v. United States, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. ed. 97 (1908). 

36 (1931) 9 Proc. Am. L. Inst. 202 “The judge, the prosecuting attorney and 
aa for the defense may comment upon the fact that the defendant did not 
testify.” 

37 (1931) 56 A. B. A. Rep. 137. 

38 (1925) 11 A. B. A. J. 510, 513; (1923) 32 Yare L. J. 368. 

39 (1930) 25 Iny. L. Rev. 309. 

404 Wicmore, Evipence (1923) § 2272. 
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and not as precluding a reasonable inference which might be drawn 
and reasonable comment which might be made upon one’s voluntary 
refraining from testifying. 

Even with our present statutes, the jury draws a natural inference. 
Injustice would not result from allowing reasonable inference and 
comment in their proper place. This, of course, presupposes a trial 
presided over by a competent and dependable judge. Without this 
most important requisite reforms in the law are a rather futile task.* 


BeERTHE MERRIAM SMITH. 


PROHIBITION OF THE ILLEGAL AND UNAUTHORIZED PRACTICE OF LAw 


A recent decision by the Supreme Court of the State of New York 
denying to an attorney the right as an individual to enjoin the illegal 
practice of law raises the problem of the nature of an attorney’s 
right to practice and the procedure to be followed in the protection 
of it. In that case the particular form of illegal practice involved 
was the performance of legal services by a corporation. 

The judiciary is one of the major branches of our system of gov- 
ernment. Consequently the courts and the officers of the courts con- 
stitute an all-important part of our government. It is their duty, 
through the administration of justice, to safeguard the rights of each 
individual and of the public as a whole. 

Each attorney, upon his admission as a member of the bar, becomes 
an officer of the court bound to aid the court in its functions. Thus, 
a lawyer is, in fact, an agent of the state and his practice may be said 
to be a discharge of public duties. The right to practice law has been 
said to be “in the nature of a franchise from the state” ? or as it was 
later termed by a New York court, “a privilege burdened with con- 
ditions.” * Whether it be called a privilege or a franchise is of little 
importance here, but it is granted to individuals for merit only* and 
exercised for the benefit of the public, just as the franchises held by 
public utility companies. Therefore, it should receive the same strict 
supervision and protection.® 


41 For interesting articles dealing with these problems, see Dawson, Nemesis 
Runs Amuck (1931) 22 Am. Mercury, No. 87; Waite, Criminal Law in Action 
(1933) 154 Attantic MontHuty, No. 4. 

1 Wollitzer v. National Title Guaranty Co., Same v. Title Guarantee Trust 
Co., 266 N. Y. Supp. 184 (1933). 

2 In re Co-operative Law Co., 198 N. Y. 279, 92 N. E. 15, 32 L. R. A. (N. S.) 
55, 139 Am. St. Rep. 839, 19 Ann Cas. 879 (1910). 

3 In re Rouss, 221 N. Y. 81, 85, 116 N. E. 782, 3 (1917). 

4 In re Co-operative Law Co., supra note 2; Boykin v. Hopkins, 174 Ga. 511, 
162 S. E. 796 (1932). 
ms _ Henry Cohen, Practice of Law as a Franchise (1932) 66 U. S. L. 

Ev. 25. 
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Illegal practice of law may be either the practice of law by those 
who are not licensed or by members of the bar themselves, who resort 
to unethical and illegal methods. In recent years much consideration 
has been given to the unauthorized practice of law by corporations 
and to means to prohibit the same. Many states have enacted statutes 
which forbid either the practice of law by corporations or incorpora- 
tion for the purpose of rendering services of a professional character.® 

An obstruction to the enforcement of these statutes is found in the 
practical difficulty of arriving at a correct definition of that which 
actually constitutes the practice of law. Such a definition would in- 
clude the exclusive rights of members of the bar? and exclude the 
rights of laymen to act for others in quasi-legal matters.* When, 
however, a corporation actually does practice law, it is rendering to 
the public a service which it is not licensed to render and which in 
many states® it is expressly forbidden to do. 

United States Attorney General, Homer S. Cummings, in a recent 
article, How You Can Prevent Crime, said, “The purging of the bar 
to eliminate the unscrupulous lawyer cannot be done by the public 
alone. * * * It is up to the lawyers themselves to drive out those 
scavengers who disgrace their profession.” The bar must not content 
itself with disciplining its members, but must also take active steps to 


preserve its exclusive right to practice law.*° 

There are a variety of methods of preventing the illegal and un- 
authorized practice of law. Such practice is a criminal offense in 
most states and offenders may be prosecuted by the attorney general." 
The attorney general could also institute Quo Warranto proceedings 


® Most of these statutes make it a crime for a corporation, its officers, or 
agents to engage in the practice of law. N. Y. Penal Law (1909) 280. Other 
similar statutes are as follows: Ark. Acts 1929, c. 182; Ill. Rev. Stat. (Smith 
& Hurd 1929) c. 32, 411-15; Mich. Comp. Laws (1929) 10175; Utah Laws 
1929, c. 78; W. Va. Code (1931) 741. See also Mass. Gen. Laws (1921) c. 
221, 46; Mo. Rev. Stat. (1929) 11693. In these states the fact that a licensed 
attorney is the agent of the corporation is not a sufficient defense. The follow- 
ing forbid incorporation for professional nye: Idaho Sess. Laws 1929, c. 
262, 2; N. Y. Stock Corp. Law (1923) 7; Ohio Gen. Code (Page, 1931) 
8623-3 : S. D. Comp Laws (1929) 8758. See Canon 27, American Bar Asso- 
ciation Cannons of Professional Ethics. The following statutes permit incor- 
poration by members of the bar: Kans. Rev. Stat. (1923) c. 17, 204; Neb. 
Comp. Stat. (1929) c. 24, 901. 

7 Plaintiff was granted an injunction against defendant on the theory that 
defendant was infringing on plaintiff’s right to practice law. Dworken v. 
Apartment House Owner’s Association, 38 Ohio. App. 265, 176 N. E. 577 (1931). 

8 As to definitions Seg | cited see: Jn re Duncan, 83 S. C. 186, 65 S. E. 
210, 24 L. R. A. (N. S.) 750 (1909); National Savings Bank v. Ward, 100 
US. _ 25 L. ed. 621 (1880) ; Eley v. Miller, 7 Ind. App. 529, 34 N. E. 836 

® See note 6, supra. 

10 Frederick C. Hicks and Elliott = am, Practice of Law by Laymen and 
Lay Agencies (1931) 41 Yate L. J. 6 

11 See note 6, supra. 
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against either corporations or individuals engaged in unauthorized 
practice.'* Courts have the inherent power of regulating and con- 
trolling the practice of law as an incident to their functions and may 
punish those who are guilty of unauthorized practice.** Further, the 
courts have the power to discipline attorneys as officers of the court 
and possess the dual function of both preferring and determining the 
charges.1* The objection that such proceedings if unfounded would 
tend to injure the reputation of the particular attorney questioned is 
overruled by the provision that proceedings of this character may be 
recorded anonymously.’* 

It would seem that in some jurisdictions individual attorneys may 
institute a suit in equity and pray for an injunction against such 
unauthorized practice of law by corporations on the theory that such 
practice is an infringement upon their so-called franchise to practice 
law.1® The Supreme Court of the State of New York, however, does 
not favor this view and in Wollitzer v. National Title Guaranty Co., 
holds that an attorney must show special damages in order to avail 
himself of injunctive relief.17 The Supreme Court of South Caro- 
lina held that such an action would be more properly instituted by 
the Bar Association than by an attorney, but denied the relief sought 
on another ground."* 

Although much has been said in favor of the corporate practice of 
law,’® unless both the legal profession and public are allowed every 
method to prevent practices branded as illegal, both will suffer from 
the loss of the personal integrity now considered so essential to the 
proper discharge of the duties of an attorney. 

Gorpon A. NICHOLSON. 


COLLECTIVE BARGAINING UNDER THE NATIONAL INDUSTRIAL 
REcovERY AcT 


The recent decision in Wisconsin State Federation of Labor v. 
Simplex Shoe Manufacturing Company’ presents one of the first 
judicial applications of Section 7(a) of the National Industrial Re- 


12 Berk v. State, 225 Ala. 324, 142 So. 832, 84 A. L. R. 740 (1932). 
13 People v. People’s Stock Yards State Bank, 344 Til. 462, 17 N. E. 901 
(1931) ; In re Morse, 98 Vt. 85, 126 Atl. 550, 36 A. L. R. 527 (1924). 

Randall v. Brigham, 74U. S. 523, 7 Wall. 523, 19 L. ‘ed. 285 (U. S. 1868) ; 
Fairheld County Bar v. Taylor, r Conn. 11, 22 Atl. 441,13 L. R.A. 767 
(1891); Ex. parte Wall, 107 U. S. 265, 2 Sup. Ct. 569, 27 L. ed. 552 (1862) ; 
People v. Czarnecki, 268 ‘Til. 278, 109 N. E. 14 (1915). 

15 Matter of an a Zeteeney, 83 N. Y. 164 (1880) ; Matter of H. an Attorney, 
87 N. Y. 521 (1882). 

16 Such an action was successfully instituted in Dworken v. Apartment House 
Owner’s Association, note 7, supra. 

17 Wollitzer v. National Title Guaranty Co., note 1, supra. 

18 In re Duncan, 42 S. E. 433 (S. C. 1902). 

19 Note (1931) 44 Harv. L. Rev. 1114. 

1 Circuit Court, Milwaukee County, Wisconsin, October 13, 1933. 
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covery Act.? The plaintiff Labor Union, had called a meeting of the 
employees of the defendant company at which one of the union 
officials was elected as a representative for collective bargaining with 
the defendant and was empowered to negotiate for a 20% increase 
in wages. The representative conferred with the Vice-President 
of the defendant company. On the following day the company’s 
Vice-President called together the employees and read to them a 
prepared statement which was in effect a refusal to deal with the 
elected representative.* The court issued a preliminary injunction 
restraining the defendant from further interference with the right of 
its employees to organize unions, and restraining the defendant from 
interfering with the freedom of its employees in the designation of 
representatives for the purpose of bargaining collectively with the 
defendant. 

The principal point to be considered here is collective bargaining 
and the effect of Section 7(a) with respect thereto.* The essence of 
collective bargaining is, of course, the formation of an agreement 
between the employer and a representative of the employees em- 
powered to act for the latter collectively. The purpose of such an 
arrangement is to place the negotiators on a more nearly equal footing 
in a number of respects.’ For a consideration of the judicial inter- 


2P. L. No. 67, 73d Cone., Ist SEss. 

3 The statement read in part as follows: “Our answer to the union officials 
who called yesterday is, first, as to the recognition of the union, emphatically, 
No; second, as to the increase of 20% in wage rates, we will increase wage 
rates just as fast as conditions warrant and always faster than our competitors, 
but we must always remain competitive if we are always to be employed. In 
the event that we have any interference from the union or any other outside 
organization we shall be forced to close our plant indefinitely for the reason 
that our salesmen will be unable to sell our products on a competitive basis.” 
The court placed particular emphasis on the undoubted threat carried in the 
last statement quoted. 

* The case also presents a number of interesting subsidary points. The first 
is the right of the labor union, an unincorporated association to sue in its own 
name. The second point is that the action was premised on the theory that the 
right protected was that of a third party beneficiary of a contract. Tweedale 
v. Tweedale, 116 Wis. 517, 93 N. W. 440 (1903), was cited as authority. The 
third point is as to the jurisdiction of the state court especially in view of Sec. 
3(c) of the Act. The court justified its jurisdiction on the ground that it 
was enforcing the right of a third party beneficiary rather than the agreement 
itself. According to recent press reports a number of state courts, notably New 
York and Alabama have assumed similar jurisdiction. The establishment of 
the National Labor Board, whose services do not appear to have been available 
in Wisconsin, may make it doubtful as to the desirability of intervention by 
state courts in the first instance. In case an impasse is reached in the Board’s 
negotiations it will probably call on the Federal authorities. See, for example, 
the report in the New York Times, Dec. 12, 1933, on the Weirton Steel Com- 
pany dispute. 

5 The negotiators are more nearly on a par as to (a) statistical information 
on labor markets, business conditions, etc., (b) in their ability to assimulate 
such statistics, (c) in their ability as negotiators, (d) personal consequences 
resulting from any sharp conflict, (e) economic power at the command of each 
negotiator. The first three characteristics might be fulfilled by a company 
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pretation of the collective bargaining provisions of the N. I. R. A. it 
will also be necessary to analyze the manner in which these provi- 
sions become effective with respect to the parties affected thereby. 
The legal relationship must first be evaluated before an analysis can 
be made of the rights, privileges and powers that can be exercised in 
consequence. 

In so far as the regulatory aspect of section 7(a) is concerned, 
three cases particularly in point are, Adair v. United States,® Coppage 
v. Kansas," and Hitchman Coal Co. v. Mitchell. In the Adair case 
the court declared a statute® violative of “due process” of the Fifth 
Amendment, which forbade railroad companies to discharge any em- 
ployee because of membership in a labor union. In the Coppage 
case the court held a Kansas statute’® to be unconstitutional ** which 
provided that no employer should require any employee not to join a 
labor union as a condition of employment. Finally, the court culmi- 
nated its work in the Hitchman case by allowing an injunction against 
union organizers who attempted to secretly form a union among men 
employed under “yellow dog contracts.”?? All of these cases pro- 
ceed on the theory that the employer has a “right” to prescribe the 
conditions under which he will hire employees and that the employees 
have the “right” to accept the terms or not as they choose. The 
natural criticism of the proposition is that the latter “right” is not an 
absolute property right, one which is inviolable and everlasting, but 
it is such a right as continues so long as it is not in conflict with a 
paramount public welfare.'* In the Coppage case the court in effect 
admits this defect but asserts that it exists in varying degrees with 
respect to all contracts. To accept that as an adequate answer, how- 
ever, is to assume an “absolute right” of contract and property. The 
words of Mr. Justice Holmes in American Bank & Trust Co. v. 


union negotiator but certainly not the last two. Company unions under the 
N. I. A. clearly are not barred and no doubt will continue in factories 
where labor relations have been apparently amicable, see G. E. Monogram, 
Nov., 1933, for example. So long as the negotiator is himself an employee 
he is nevertheless greatly handicapped. Even if he is not discharged for taking 
too outspoken a stand his chances of future promotion are indubitably marred 
by a reputation for ‘radicalism.’ Cf. SEAGER, LABor AND OTHER Economic 
Essays (1931) 377. 

6208 U. S. 161, 28 Sup. Ct. 277, 52 L. ed. 436 (1908). 

7236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915). 

8245 U.S S. 229, 38 Sup. Ct. & 62 L. ed. 260 (1917). 

930 Srat. L. 424, c. 370 (18 98). 

10 Gen. Stat. Kansas (1909) §§ 4674, 4675. 

11 Under the 14th Amendment. 

12 The effect of this decision has been largely wiped out by the so-called 
ic Guarora Act, 47 Stat. L. 70 (1932), 29 U. S. C. Supp. VI § 102 

18 For an excellent discussion of the three cases see Powell, Collective Bar- 
gaining Before the Supreme Court (1918) 33 Pov. Sct. Q. 396. 
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Federal Reserve Bank ** are pertinent: “But the word ‘right’ is one 
of the most deceptive of pitfalls; it is so easy to slip from a qualified 
meaning in the premise to an unqualified one in the conclusion. Most 
rights are qualified. A man has at least an absolute right to give his 
own money as he has to demand money from a party that has made 
no promise to him; yet if he gives it to induce another to steal or 
murder the purpose of the act makes it a crime.” It is true that the 
rights of the employee were increased and those of the employer 
limited by the Kansas statute but the question is, was the change 
reasonable? Did it fall within the qualified zone as a reasonable 
change in the public interest or did it fall in the zone of absolutism? 
Section 7(a) of the N. I. R. A. differs somewhat in form from that 
of the Kansas statute and further it must be construed with respect 
to the relative spheres of the Fifth Amendment and the interstate 
commerce clause’® rather than the Fourteenth Amendment and the 
police power of the state. Although these differences could form the 
basis of a means by which a court could distinguish the two cases, 
from the standpoint of cold logic it must be conceded that the issues 
are in essence the same. It is of prime importance to note that in 
none of the three cases does there seem to have been a very clear 
showing on the record of the case as to actual instances of the results 
of the disparity of the economic positions of the parties. The feasi- 
bility of presenting such evidence may be doubted. The Kansas 
Supreme Court in upholding the statute declared it to be “a matter 
of common knowledge.” *® The whole course of the decisions in 
these cases shows a tendency on both sides to make empirical as- 
sumptions as to the basic facts. After all, the bargaining relations 
of the employer and employee are matters of fact and their relative 
rights are simply superimposed legal definitions of the reasonable 
boundaries thereof. If reasonableness of the regulation is to justify 
it then the case presented must so clearly present the facts that con- 
trary abstractions have a hollow ring. Considering the present per- 
sonnel of the court?” it seems that an advocate armed with an ade- 
quate record in the case should have an even chance of success in 


14256 U. S. 350, 41 Sup. Ct. 499, 65 L. ed. 983 (1921). 

15 For purposes of this discussion it is assumed that the hypothetical employer 
is actually engaged in interstate commerce. The N. I. R. A. is drawn to cover 
a much wider range of activity. For a discussion of this aspect of the matter 
see, Wahrenbrock, Federal Anti-Trust Law and the National Industrial Recov- 
ery Act (1933) 31 Micu. L. Rev. 1009, 1045. Cf. Wright, State and Federal 
Regulation of Radio Broadcasting (1933) 2 Geo. WasuH. L. Rev. 13; and note 
(1934) 2 Geo. Wasu. L. Rev. 251. 

16 State v. Coppage, 87 Kans. 752, 759, 125 Pac. 8 (1912). 


17 Chief Justice Hughes dissented in the Coppage Case while Justices Van 
Devanter and McReynolds were with the majority. All of the other members 
of the court have since been changed. 
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upholding Section 7(a) by a bold frontal attack on the basis of the 
reasonableness of the alteration in rights.** 


There are at least three possible theories of the status of the Codes 
set up under the N. I. R. A. They may be considered as (1) quasi- 
contracts, really in the nature of regulatory measures for interstate 
commerce, (2) regulations in the nature of a standard of fair com- 
petition formulated upon the consensus of opinion of the business 
community, much as was the law merchant or (3) true contracts 
between the signer of the code and the President. Obviously none 
of these theories embrace exactly all of the characteristics of the 
Codes. This is natural since they are, so to speak, ferae naturae and 
analogies simply serve as clues in any investigation. The variety of 
types provided also necessitates a further dissection.’® 


18 Pursuing the same theory as to the nature of the Code, the argument out- 
lined above can be strengthened by shifting the emphasis from “reasonableness” 
to “national public interest.” The considerations above, dealt with the rights 
of man and man and a reasonable regulation of such rights, the reasonableness 
of the regulation being premised upon the interest of the public at large (taking 
a nationwide point of view) as it is individually affected by such man to man 
relations. Now, the consideration is of the regulations of the man to man rela- 
tionship as it affects the public at large collectively. In that sense the true 
“public interest” lies in preventing the results of inequalities of powers from 
becoming an economic burden upon the integrated community or nation. The 
strong minded employee that the court conjured up in the Adair case, having 
made his awful choice to starve rather than accept the mandate of his powerful 
employer, chooses a less glorious end and applies for aid at the local relief 
station. Even in the event that he accepts the employment he must at the same 
time accept a lower wage rate so that in many instances he or his family must 
still depend in part on the bounty of the community. On this last factual 
premise the argument must either stand or fall. When the case is presented 
to the court those facts must be of record. Despite the fact that the Supreme 
Court has taken judicial notice of the depression it is much less likely to be 
swayed on such a fundamental proposition by a mere generalization. The ma- 
jority, at least, already have an adequate supply of abstractions. Assuming 
that this premise can be established, then the argument proceeds along the same 
lines as in the Workmen’s Compensation Cases. New York Central R. R. Co. 
v. White, 243 U. S. 188, 37 Sup. Ct. 247, 61 L. ed. 667 (1916) ; Mountain Tim- 
ber Co. v. Washington, 243 U. S. 219, 37 Sup. Ct. 613, 61 L. ed. 685 (1916) ; 
Arizona Employers Liability Cases, 250 U. S. 400, 39 Sup. Ct. 553, 63 L. ed. 
1058 (1919). This argument also probably furnishes the strongest support for 
the wage and hour provisions of the Codes. As to the latter the conclusion is 
apparently more direct while to support the collective bargaining section it 
must also be demonstrated that by promoting labor organizations more equitable 
wage scales will be effected without the interposition of public agencies in 
setting the exact figures. As a practical matter the lightening of this adminis- 
trative function is of the greatest importance. As a matter of logic it makes 
the collective bargaining section a little more difficult to sustain. Summing up 
then, it seems that Section 7(a) might be sustained more easily on the basis of 
“public interest,” effecting as it does a form of social insurance that compels 
the particular employer to carry his fair burden. Facts must also be presented 
which will justify the regulation by Congress rather than by the states. That 
is the “public welfare” involved must be of such a scope that it justifies federal 
action and not merely an exercise of state police power. 

19 They may be classified as (a) voluntary trade association codes, (b) volun- 
tary agreements within an industry, (c) limited codes (limited to hours, wages, 
etc.), (d) compulsory codes, (e) licenses, to be used in extreme cases. 
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First, the Code for a given industry may be considered as a quasi- 
contract which operates in effect as a regulatory measure for inter- 
state commerce. The term quasi-contract is used to denote a legal 
obligation, not based upon agreements, but enforced by contractual 
remedies.”° One reason that Congress adopted the Code form was 
the familiarity of the business man with contract forms in general. 
The Code, however, falls short of being a true contract in several 
respects. Even as to actual signers of the Code the usual mutual ex- 
change is present, if at all, only in an attenuated form. At least there 
is little more basis for holding it to be present than in most relation- 
ships falling in the quasi-contractual category. In the case of non- 
signing members of the industry the attempt to classify them as 
parties to a true contract is too fictitious to be considered. Aside 
from any question of constitutionality, there is an obligation seem- 
ingly contractual in form imposed without the essential elements of 
the usual contract; agreement, consideration, etc. For want of a 
better term “quasi-contract” has been used to classify this type of 
obligation, contractual in form or remedy, but imposed by statute or 
judicial decision rather than the voluntary act of the party. In cases 
of this type a frequent cogent factor is that some benefit has been 
conferred and therefore a return obligation should exist. The re- 
laxation of the anti-trust laws does represent a benefit. It may be 
that the employer has not directly availed himself of this advantage. 
Even in that case he has benefited from curtailment of the activities 
of less scrupulous members of the industry. The “benefit” usually 
referred to in quasi-contracts, however, infers an unjust enrichment, 
quite frequently through some unethical conduct. Section 7(a), 
nevertheless, might be enforced specifically as compensation for the 
benefit conferred. In that case the decree would be formed by legis- 
lative rather than judicial action. It seems more proper to consider 
it as a condition of enjoyment of the benefit. 

A careful study of the actual situation of the parties leads one to 
the conclusion that it is not accurate to evaluate section 7(a) as the 
consideration of a true contract nor altogether as a simple regulatory 
measure. Its true status is somewhere between. The Codes are not 
properly classified as orthodox contracts. On the other hand their 
method of formulation and enforcement distinguishes them from 
ordinary regulatory measures. 

Passing now to the second conception of the Code, it should be 
examined as a regulation in the nature of a standard of fair competi- 
tion formulated upon the consensus of opinion of the business com- 


20 Corbin, Quasi-Contractual Obligations, tay 21 Yate L. J. 533; Woon- 
warp, THE LAw oF Quasi-Contracts, (1913) 7 
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munity. The definition of “unfair methods of competition” has been 
the subject of a vast amount of judicial discussion,** especially with 
respect to the use of the words in section 5 of the Federal Trade 
Commission Act.?2 The draftsmen of the latter Act no doubt in- 
tended to expand the common law definition of unfair competition 
although the courts have very much restricted the accomplishment of 
that purpose. In any case it must be conceded that wage cutting has 
not heretofore been considered a practice falling within its ban. It 
is equally true, however, that with the growth of an increasingly in- 
terdependent social and economic structure, a policy of competitive 
wage cutting may have an equal or greater adverse effect on com- 
petitors and on the public than did some of the older practices that 
have been declared illegal. Again it is a question of fact. So far as 
Section 7(a) is concerned, the N. I. R. A. itself requires that it must 
be incorporated in every Code. For that reason it is rather beyond 
the strict truth to say that these business men who formulated the 
Code included it on their own initiative.2* That particular section 
of the Code represents the interposition of the public collectively. 
The very process of drafting the Code brings out in sharp relief the 
real parties in interest, namely, the employers, the employees, and the 
collective public (represented by the President). Thus, the same 
parties are present and the same interests are to be considered as in 
the matter above. The facts are the same but the legal relations are 
considered from a different viewpoint. The change in theory of these 
relations does more than save the court the dire necessity of sacri- 
ficing the logical consistency of a juridical conception. It brings the 
public agent in as an actual (though no more real) party in interest. 
More important, it shows the Code in its true light as a series of rules 
jointly derived. Although Section 7(a) was made mandatory by 
Congress the very adoption of the Code shows that a majority of the 
employers in the industry considered the change effected in their 
“rights” as to collective bargaining to be reasonable at least when 
considered with respect to other new rights acquired by relaxation 
of the anti-trust laws. It may be debatable as to whether they con- 
sidered Section 7(a) a desirable innovation standing alone. Thus, 
there is obtained an adjustment of the “rights” of all three parties 
in accordance with the expressed desires of these same parties. This 
concept of the Codes seems to present the strongest case in their 


21 (1927) 36 Yate L. J. 351; a brief discussion of some of the trade prac- 
tices banned by the various Codes is found in (1933) 47 Harv. L. Rev. 108. 
22U. S. Comp. St. §§ 8836a-8836b. 
23 Gulick, Some Economic Aspects of the N. I. R. A. (1933). 33 Cox. L. 
Rev. 1103, 1123, discusses the history of the incorporation of section 7(a) in 
various codes. 
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behalf, first, because it brings into view most clearly the real factual 
situation and, second, because it presents a legal theory that most 
clearly corresponds to that situation.** 

The third theory of the Codes, that is as true contracts, has been 
discussed in part above. Their failure to measure up to the ordinary 
standards of contract is so apparent that extended discussion is un- 
warranted. Courts have tended to construe the Codes on a contract 
basis but the quasi-contractual approach seems much more realistic. 
In the Wisconsin case above the court was dealing with one of the 
individual blanket agreements and specifically reserved judgment as 
to the later signed Code for the shoe industry. 

RicHARD R. WOLFE. 


24 Supra note 23. 
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ARMY AND Navy AGENCY—NAvaL OFFICER—MASTER AND SERV- 
ANT—NEGLIGENCE.—Defendant, an officer of the Medical Corps of 
the United States Navy assigned to duty as physician to the White 
House, was provided with an automobile and a chauffeur, an enlisted 
man of the Navy, pursuant to an order of the Navy Department “so 
that he could be in touch with the White House at all times.” While 
defendant was returning to Washington with his wife and two others, 
after attending a dinner and an opera in Baltimore, the automobile 
furnished him collided with and damaged plaintiff's automobile due 
to the negligence of the enlisted man chauffeur. In an action brought 
by plaintiff to recover for damage done to her car the evidence in the 
trial court showed that as physician to the White House defendant 
“was on duty twenty-four hours a day; that wherever he might be 
it was known to the White House, and [that he was] subject to at- 
tendance and call momentarily”; that on the occasion in question 
defendant “had made arrangements with the telephone switchboard 
operator (White House) as to where he might be located at any 
moment.” From a judgment for defendant based on a finding of 
the court sitting without a jury, plaintiff appealed. Held that de- 
fendant was liable on the grounds that he was using the automobile 
for a private purpose and that therefore the relationship of master 
and servant existed between defendant and chauffeur. Phelps v. 
Boone, 61 W. L. R. 834. (D.C. 1933.) 

The negligence of the chauffeur was not in dispute, nor was per- 
sonal negligence attributed to defendant. The sole question con- 
sidered was whether under the circumstances there had been such a 
transfer of services that defendant was liable for the chauffeur’s 
negligent act under the doctrine of respondeat superior. 

In the course of its opinion the court said “the usual test in such 
circumstances, that is to say, the determination of liability for a negli- 
gent act on the part of a servant, is the right or the power on the 
part of the person charged, to command and control the servant in 
the performance of the causal act at the moment of performance. 
Under the conditions the employer or master is the person who at 
the moment has the power of control.” 

Although the “control test” has been widely used and is found in 
the AcGeNcy RESTATEMENT (Ag. Res. § 2), it has been severely 
criticized. Leidy, Salesmen as Independent Contractors (1930) 28 
Micu. L. Rev. 365. In the legal landmark wherein the “control 
test” was first applied the owner of a carriage who had hired horses 
and a driver from a livery stable was held not liable for the negligent 
operation of the carriage by the driver, Laugher v. Pointer, 5 B. & C. 
547 (1826). It should be noted in that case that the question before 
the appellate court was not affirmatively decided becauSe of a divided 
bench. “The opinions of the learned judges, on that occasion ex- 
hausted the whole learning on the subject and should on that account 
be attentively studied.” Story, Acency (9th ed. 1882) § 453 b. 
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The “control test’ again appeared in a case where the special mias- 
ter furnished the carriage and livery and was driven by the only 
coachman regularly employed by the general master and from whom 
the coachman received a weekly wage. While in course of his em- 
ployment for the special master, the driver negligently left the horses 
unattended and, in an action brought to recover damages as a result 
of such negligence, it was held that the special master was not liable. 
Quarman v. Burnett, 6 M. & W. 499 (1840). This case decided the 
question left open by Laugher v. Pointer supra. 


The power to control is generally recognized in the American cases 
in determining liability. Denton v. Yazoo & M.V.R. Co., 284 U. S. 
305, 52 Sup. Ct. 141, 76 L. ed. 310 (1932); Western Marine & 
Salvage Co. v. Ball, 37 F. (2d) 1004, 59 App. D. C. 208 (1930) ; 
Linstead v. Ches. & Ohio R. R. Co., 276 U. S. 28, 48 Sup. Ct. 241, 
72 L. ed. 453 (1928) ; Standard Oil Co. v. Anderson, 212 U. S. 215, 
29 Sup. Ct. 252, 53 L. ed. 480 (1909). 

The courts have gone far in exonerating the special master under 
the “control test.” Thus it has been held where one hired the use of 
an automobile furnished with a chauffeur from a garage keeper for 
a period of three months he was not liable for the negligent driving 
of the chauffeur where he merely directed the chauffeur as to when 
and where he wanted to go. McNamara v. Leipzig, 227 N. Y. 291, 
125 N. E. 244, 8 A. L. R. 480 (1919). 

But in its application the “control test” has not been altogether 
satisfactory. Too often lower and appellate courts while in agree- 
ment as to the law in applying it to the facts in a particular case con- 
tribute to judicial confusion by arriving at directly opposite conclu- 
sions. Note (1932) 6 Cin. L. Rev. 474; Note (1923) 32 Yate 
L. J. 290. This unsatisfactory result has led one note writer to re- 
mark that “the cases on this subject seem hardly susceptible of clas- 
sification except as to their results.” Note (1919) 8 A. L. R. 484. 


Other suggested tests with reference to transfer of services such 
as the “independent calling test” and the “entrepreneur test,’’ etc., 
seem inapplicable in connection with the principal case. For a con- 
sideration of these and other tests see Douglas, Vicarious Liability 
and Administration of Risk (1929) 38 YALE L. J. 485 at 495 et seq.; 
Note (1932) 80 U. or Pa. L. Rev. 753; Note (1920) 29 Yate L. 
J. 682. 

It is submitted that in applying the “control test” to determine 
liability in the principal case the court erred as the facts do not paral- 
lel the usual case of the borrowing or hiring of a servant. It is 
further submitted that in the realm of governmental activities the 
rule of respondeat superior, can rarely be applied and then only 
when special and unusual factual situations exist. If this doctrine 
were applied to such activities “it would operate as a serious dis- 
couragement to persons who perform public functions.” Story, 
AcENcy (9th ed. 1882) § 321. Thus it has been said that public 
officers serving in the Army and Navy while held responsible for 
their own acts and negligences “are not held responsible for the mis- 
feasances and negligences of the subordinate officers under them, 
who, indeed are not ordinarily appointed by them, but are appointed 
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by the government itself.” Story, Acency (9th ed. 1882) §§ 321- 
322. The general rule therefore seems to be “that public officers are 
not liable for the negligence of their subordinates unless they co- 
Operate in the act complained of, or direct or encourage it.” Dowler 
v. Johnson, 225 N. Y. 39, 121 N. E. 487, 3 A. L. R. 149 (1918). 

In a recent case strikingly similar in factual situation to the one 
under consideration it was held that an Admiral in the United States 
Navy was not liable under the doctrine of respondeat superior for 
the negligence of an enlisted man acting as chauffeur, in driving a 
government automobile, on return to headquarters after delivering 
the Admiral at a private club. Guild v. Brown, 1 P. (2d) 528, 
(1931). While this case was decided by the District Court of Ap- 
peals, First District of California, it should be noted that the Su- 
preme Court of the state denied appellants a review. A similar con- 
clusion was reached by the California Court in two more cases grow- 
ing out of the same accident. Helm v. Washington; Shepherd v. 
same, 5 P. (2d) 53 (1931). In deciding these cases the court pro- 
ceeded on what is submitted to be the correct theory, that both the 
Admiral and the enlisted man served under a common master though 
each had a different status and different duties to perform; that the 
proper governmental authority had placed at the disposal of the 
Admiral the automobile in question and a likewise properly function- 
ing agency had permitted its use for whatever purpose the Admiral 
might determine; that the enlisted man had been detailed as chauf- 
feur by competent governmental authority; that any control or au- 
thority that the Admiral had over the enlisted man chauffeur “neces- 
sarily arose out of the naval regulations bearing on the particular 
situation,” and that accordingly the theory of respondeat superior 
had no application under the facts. See R. S. § 1547, 34 U. S.C. 
§ 591 (1926); Art. 90, U. S. Navy Regulations (1920). 

It has also been held in a case very similar to the principal one that 
the relationship of master and servant did not exist between a cabinet 
officer and the driver of a carriage and horses provided by law for 
the use of that officer where an accident occurred due to the negli- 
gence of the driver. Newbold v. Harmon, 26 W. L. R. 808 (1898). 
In that case the accident occurred when the carriage was being used 
by the daughter of the cabinet member, the U. S. Attorney General, 
who had been to the residence of a governmental official to leave a 
card and was returning home. Plaintiff contended that the carriage 
was being used for a private purpose, a contention similarly made in 
the principal case. In its opinion the court said that it was within 
the authority of Congress to provide horses and a carriage and a 
driver for the use of the Attorney General and that having done so 
the “difficulty in attempting to circumscribe the use of it by him is 
at once apparent,” and that “in the absence of a declaration by Con- 
gress in the form of a law definitely defining the uses, the Attorney 
General is the agent of the United States to determine what the 
proper uses are.” 

It is recognized that it is desirable to afford a recovery to injured 
persons and that social conditions require where possible, in the case 
of accident, to find some one able to respond in damages for the 
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wrong done. However this does not justify the warping of the rules 
of Agency in order to bring about this desirable result. In this con- 
nection it has been said that “Following this out the ancient doctrines 
of the law have been twisted and distorted in an endeavor to dole 
out damages to every unfortunate person injured regardless of the 
true principles upon which liability rests.” Guild v. Brown, supra. 
H. D. S. 


BANKRUPTCY—TURNOVER ORDERS—DEFINITE DESCRIPTION OF 
Goops.—During the night immediately following the filing of a bank- 
ruptcy petition the president of the bankrupt corporation hid the bulk 
of the merchandise. The District Court made the following turnover 
order—‘“balance of merchandise in the hands of the said Dasher at 
the time of bankruptcy at a cost price value of $19,157.66, of a class 
of merchandise shown by the proofs of claim to have been purchased 
on the credit of the bankrupt corporation and delivered to it, and of 
such a class of merchandise as is usually carried and sold in a retail 
drug store, but which it not capable of a more specific description, 
such more specific description being known only to the respondent in 
this cause.” This order was reversed by the Court of Appeals for 
the Fifth Circuit on the ground that it was void for indefiniteness. 
Held, That the order is valid. Cooper, Trustee in Bankruptcy, v. 
Dasher, 54 Sup. Ct. 6 (U.S. 1933). 

The question as to how definite the description in a turnover order 
need be has been often raised in lower federal courts, and has resulted 
in hopeless conflict. The principal case is the first decision of the 
United States Supreme Court on the precise point. 

REMINGTON, BAnxKrRuptTcy, § 2423, states “The order for sur- 
render must describe definitely the property to be surrendered.” The 
Court, Jn the Matter of Tabak, 34 F. (2d) 209 (E. D. Pa. 1928), 
held, “Where the property sought to be recovered is described suf- 
ficiently to enable the person proceeded against to be apprised as to 
the kind of property required to be turned over, such description is 
sufficient. When it comes to the description of the thing which the 
bankrupt is withholding, we are within the realms of nomenclature. 
It is, whatever it is found to be, described as best it may be described.” 
In re Miller & Harbaugh, 54 F. (2d) 612 (C. C. A. 9th, 1931), takes 
the opposite view—“It is clear that such an order should not be made 
unless the goods can be followed and sufficiently identified to enable 
the marshal to take them into his possession. The order to turn over 
goods, wares and merchandise of a definite value such as was carried 
in stock by the bankrupt is on its face incapable of enforcement 
because it is impossible for anyone to know when the bankrupt has 
complied with the order.” 

The cases more or less fall within the foregoing classifications— 
whether the order is sufficiently definite to enable the person so or- 
dered to comply therewith; or, whether the order is sufficiently 
definite to enable the marshal to follow the goods and take them into 
his possession. 

The principal case supports the former view, and, it is believed, 
a so. The Court, through Mr. Justice Cardozo, stated: 
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“Misunderstanding of the mandate is upon the facts in this record an 
illusory peril. The order gives the only description that the nature 
of the case allows. The respondent, and no one else, is in a position 
to supply a better one. The mandate is addressed to him, and to him 
its meaning is definite, however indefinite to others. * * * Em- 
barrassments such as these [inability of marshal to follow goods], 
contingent and imaginary, will be resolved when they develop. The 
description of the merchandise might be much more definite than it 
is without enabling a marshal to identify a stock in trade, unaided by 
the advice of those acquainted with the business. Besides, the court 
is always in reserve, with capacity to act when the dispute becomes 
acute. If the respondent makes a genuine effort to restore the se- 
creted goods, there will probably be little difficulty in determining 
whether the tender is sufficient.” 

For cases on the point, see Kirsner v. Taliaferro, 202 Fed. 51 (C. 
C. A. 4th, 1912), (upholding an order describing the goods as such 
as bankrupt had carried in his store, namely, dry goods, notions and 
ladies ready-made wear of the cost or wholesale price of $4,166.54) ; 
In the Matter of Tabak, supra; In re Ginsburg, 50 F. (2d) 240 (S. 
D. N. Y. 1931), (upholding an order to turn over “underwear, gloves 
and dry goods of the value of $13,424.86”); In re Cohan, 41 F. 
(2d) 632 (C. C. A. 3rd, 1930), (upholding an order to turn over 
“goods or merchandise consisting of shoes, overshoes, boots, socks, 
hose and other footwear to the value of $52,397.61, or the proceeds 
thereof”) ; Sheinman v. Chalmers, 33 F. (2d) 902 (C. C. A. 3rd, 
1929), (upholding an order to turn over “merchandise of the value of 
$34,447.64”) ; In re Magen, 10 F. (2d) 91 (C. C. A. 2nd, 1925), 
{upholding an order to turn over “merchandise, consisting of silk and 
cotton yarn, of the value of $32,779.74, or at the option of the re- 
spondent, in lieu of said merchandise, to pay to the said trustee the 
sum of $32,779.74 in cash”); Ripon Knitting Works v. Schreiber, 
101 Fed. 810 (E. D. Wash. 1900), wherein the Court states—“The 
principles of reason and justice do not require of those who have 
incurred losses by extending credit to a dishonest merchant the im- 
possible thing of tracing the proceeds of merchandise which he has 
handled before compelling him to surrender money in his possession 
which rightfully should be applied to the payment of their accounts. 
In this case, it is impossible for the trustee or creditors to identify 
the pieces of money which have come to the bankrupt’s hands, or to 
identify or describe the particular pairs of shoes which were sold for 
money which the bankrupt now conceals; and being impossible, it is 
unnecessary”; Prela v. Hubshman, 278 U. S. 358, 49 Sup. Ct. 173, 
73 L. ed. 419 (1929) ; Epstein v. Steinfeld, 210 Fed. 236 (C. C. A. 
3rd, 1914); In re Miller & Harbaugh, supra, (denying an order to 
turn over “merchandise consisting of jewelry used by the bankrupt 
in connection with its business as a retail jeweler on the premises 
located in the Buyers Building of the cost value to the bankrupt in 
the sum of $6,933.32 belonging to the bankrupt’s estate in bank- 
ruptcy”) ; Samel v. Dodd, 142 Fed. 68 (C. C. A. 5th, 1906); In re 
Lesaius, 163 Fed. 614 (M. D. Pa. 1908), rev’d on the ground that 
the order was not supported by the pleadings in 165 Fed. 889 (C. C. 
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A. 3rd, 1908); In re Rogowski, 166 Fed. 165 (N. D. Ga. 1908), 
(denying an order to turn over “goods and merchandise to the extent 
of $10,580.74,” although it was definitely proven by witnesses that 
bankrupt had spirited away quantities of merchandise) ; Jn re Elias, 
240 Fed. 448 (E. D. N. Car. 1917); In re Jackier, 179 Fed. 720 
(M. D. Pa. 1910); In re Kramer, 209 Fed. 627 (E. D. Pa. 1913), 
(denying an order to turn over “merchandise”) ; Jn re Chavkin, 249 
Fed. 342 (C. C. A. 2nd, 1918). 

The decision in the case annotated should remove the conflict, but 
it is quite possible that it may continue in the form of differences of 
interpretation. Cc. B.S. 


BANKS AND BANKING—DvE Process or LAW—REMEDIES AND 
VesTED RiGHTs—VALIDITY OF AcT PROHIBITING LEGAL PROCEED- 
1nGS AGAINST BANKs.—The South Carolina Banking Act of March 
9, 1933, gives the governor of the state plenary power to control 
banks in the state, and prohibits any legal proceedings against any 
bank therein without first obtaining the written approval of the gov- 
ernor. The governor promulgated regulations which provided that 
he might, where necessary, appoint a conservator for any bank, such 
conservator to be endowed with all the functions of a receiver. A 
conservator was appointed for the Central Union Bank. But with- 
out the approval of the governor, Gibbes, for himself and other de- 
positors, instituted judicial proceedings to have a receiver appointed 
for the bank. Held, that the statute does not deprive the plaintiff 
of property without due process of law, because there is no property, 
in a constitutional sense, in any particular form of remedy as dis- 
tinguished from the substantial right to redress by some effective 
procedure. Gibbes v. Zimmerman, United States Sup. Ct. No. 117 
(Dec. 4, 1933), Aff’g. S. C. Sup. Ct. No. 483 (May 11, 1933). 

It is well established that there is no property in any particular 
remedy. Chicago & W.I. R. Co. v. Guthrie, 192 Ill. 579, 61 N. E. 
658 (1901); King v. Security Co., 241 Pa. 547, 88 Atl. 789 (1913) ; 
Funkhouser v. Preston Co., United States Sup. Ct. No. 72 (Dec. 
4, 1933); Brack, ConsTITUTIONAL Law (4th ed. 1927) 549. 

The South Carolina Supreme Court in deciding the principal case 
went directly to the heart of the problem; it considered the most 
important fact to be the suspension of judicial remedy, and this it 
justified by the existing emergency. See (1933) 2 Gro. Wasu. L. 
Rev. 81 for annotation on that decision. The Supreme Court of the 
United States emphasizes the fact that under the statute the gov- 
ernor had appointed a conservator in whom he vested substantially 
the same functions that a receiver would have and the case is made 
to turn on this particular point. Furthermore the Court takes judi- 
cial notice of the fact that since the decision by the South Carolina 
court, there has been approved another statute which, the Court holds, 
remedies the defects, if there are any, in the first statute. 3. es 


CoNnFLICT OF LAWS—INTERNATIONAL LAW—EFFECT OF DECREES 
oF A NON-RECOGNIZED GOVERNMENT. — Plaintiffs were former 
owners of oil lands in the Baku region of Russia. Their lands were 
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nationalized by the Soviet government in 1917, and oil from these 
lands had since been sold from time to time to the defendants, 
American corporations. Eleven corporations, one partnership and 
six individuals were joined as plaintiffs. All were former Russian 
nationals. They sought equitable relief in the form of an account- 
ing, on the theory that the Soviet government, in selling the oil, was 
acting as their agent. It was contended that the confiscation by an 
unrecognized government had no other effect in law on the rights of 
the parties than seizure by bandits. Held, that the Soviet govern- 
ment in Russia was a de facto government, and its decrees have force 
within its borders and over its nationals. The American purchasers 
for value from the Soviet government acquired good title to the oil. 
Recovery was denied. Salimoff & Co. et al. v. Standard Oil Co. of 
New York, Same v. Vacuum Oil Co., 186 N. E. 679 (1933), aff’g 
262 N. Y. Supp. 693 (1933). 

For annotation, see (1933) 1 Gro. Wasn. L. Rev. 528 

The appellate court, in affirming the decision of the lower court, 
bases its decision principally on the fact that the Soviet government 
is the de facto government in Russia. A communication from the 
office of the Secretary of State is cited at length in the decision. This 
document states that recognition has not been accorded to any gov- 
ernment in Russia since the overthrow of the Provisional govern- 
ment. However, it states further, 

“The Department of State is cognizant of the fact that the Soviet 
régime is exercising control and power in territory of the former 
Russian Empire and the Department of State has no disposition to 
ignore that fact. 

“The refusal of the Government of the United States to accord 
recognition to the Soviet régime is not based on the ground that that 
régime does not exercise control and authority in territory of the 
former Russian Empire, but on other facts.” 

The court goes on to reason very logically that since we accept the 
fact that a government does exist in Russia, even though we have 
not accorded it political recognition, we must accept its laws as being 
in force within its territory. _ os 


ConsTITUTIONAL LAW—DECREED WATER PRIORITIES AS VESTED 
RicHts—EFrect oF Compact BETWEEN StTatTEs.—The La Plata 
River, a small stream rises in the mountains of Colorado and crosses 
that state’s southern boundary, into the state of New Mexico, near 
the southwest corner of La Plata county. Under a decreed priority, 
No. 6, granted by a court of Colorado, pursuant to statutes passed 
under Art. 16, §§ 5, 6, CoLorapo ConstitTuTIon, the plaintiff com- 
pany is entitled to divert 39.25 cubic feet per second of the river water 
for irrigation purposes. This water is needed by the company. In 
dealing with irrigation water each state has adopted the same appro- 
priation system. Other decrees, similar to the plaintiff’s decree and 
junior and senior to it, have been entered by courts of both states. 
The conflicting claims and controversies arising from the many de- 
crees induced the execution of a compact between the two states. 
This compact was authorized and ratified by both states and consented 
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to by the Congress. To meet as nearly as possible the rights and 
needs of appropriators in both states the waters of the river are, 
under the joint direction of the two state engineers, to be “rotated” 
and/or otherwise controlled. Such “rotation” and control interferes 
with the plaintiff’s use of water to which, under its priority, it is 
entitled. The plaintiff seeks a mandatory injunction to protect its 
rights. The defendant water officials set up two defences, one of 
which is the compact. Held, that the priority decree is a property 
right and the compact is not available to protect the defendant water 
officials for its violation. Judgment of dismissal reversed. La Plata 
River & Cherry Creek Ditch Co. v. Hinderlider, 25 P. (2d) 187 
(Colo. July 3, 1933). Dissenting opinion by Butler, J. Rehearing 
denied Sept. 18, 1933. Appeal to the United States Sup. Ct. filed 
Nov. 15, 1933, No. 588. 

At common law the right of riparian owners to the use of a steam 
is incident to the ownership of the land bordering upon the stream. 
Each may use the water as he finds it upon his property and the 
rights of each are equal. Gouip, Waters (2d ed.) § 226; FarRn- 
HAM, WATERS AND WATER RicutTs, Vol. 2, § 534a. In Colorado and 
other Pacific states the common law rule, owing to the peculiar needs 
of the settlers and miners upon public lands, was modified. The doc- 
trine of prior appropriation was adopted instead. Under this doc- 
trine the right to running water exists without private ownership of 
the soil, upon the ground of prior location on the land or, prior ap- 
propriation of the water. The right so acquired is as perfect and 
absolute, even where there is no private ownership of the soil, as if 
acquired by an express grant from a riparian owner. GouLp, WATERS 
(2d ed.) § 228; FARNHAM, WATERS AND WATER RiGutTs, Vol. 3, 
§ 649. In some states the doctrine of prior appropriation is para- 
mount law by constitutional provisions. The Colorado Constitution 
provides that all unappropriated water is the property of the public; 
that the right to divert these waters to beneficial uses shall never be 
denied; and that priority in time of appropriation gives priority in 
right as between those using the water for the same purposes. Art. 
16, §§ 5, 6, Coto. Const. 

The rights of a prior appropriator of water from a tributary stream 
cannot be impaired by the rights of a junior appropriator. Strickler 
v. City of Colorado Springs, 16 Colo. 61, 26 Pac. 313 (1891) ; Arm- 
strong v. Larimer County Ditch Co., 1 Colo. App. 49, 27 Pac. 235 
(1891). A decreed priority to the use of water is a vested property 
right. Armstrong v. Larimer County Ditch Co., supra; Joyce v. 
Murphy Land & Irr. Co., 35 Idaho 549, 208 Pac. 241 (1922). Such 
a right may be sold or transferred separately from the land from 
which the right ripened. Strickler v. City of Colorado Springs, supra; 
Seven Lakes Reservoir Co. v. New Loveland & Greeley Irr. & Land 
Co., 40 Colo. 382, 93 Pac. 485 (1907). The character of the priority 
and method of use may be changed providing such change does not 
injuriously affect the rights of others. Seven Lakes Res. Co. v. New 
Loveland & Greeley Irr. & Land Co., supra; Fuller v. Swan River 
P.M. Co., 12 Colo. 12, 19 Pac. 836 (1888). The public officials must 


distribute water according to the decrees therefor. Handy Ditch Co. 
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v. Greeley & Loveland Irr. Co., 86 Colo. 197, 280 Pac. 481 (1929) ; 
Daniels v. Adair, 38 Idaho 130, 220 Pac. 107 (1923). The state 
engineer is bound by prior court decrees adjudging waters are private. 
Nye v. Bacon, 18 P. (2d) 289 (Utah 1933). The rights of parties 
defined by an original decree cannot be changed by the engineer of the 
state without their consent. Osborn v. Chase, 119 Wash. 476, 205 
Pac. 844 (1922). 

Sovereign states have a standing in court to have the collective 
rights of their citizens adjudicated as to the use of waters of an 
interstate stream. Kansas v. Colorado, 185 U. S. 125, 22 Sup. Ct. 
552, 46 L. ed. 838 (1902). The upper state on an interstate stream 
does not have control or ownership of the use of the waters so as to 
entitle it to divert and use them without any regard to the rights of a 
lower state on the stream. Kansas v. Colorado, 206 U. S. 46, 27 Sup. 
Ct. 655, 51 L. ed. 956 (1907) ; Wyoming v. Colorado, 259 U. S. 419, 
42 Sup. Ct. 552, 66 L. ed. 999 (1922). Between two states, both 
applying the doctrine of prior appropriation within their respective 
territories, priorities will be recognized and the doctrine applied, re- 
gardless of state lines, in an action by the lower state to prevent diver- 
sion in, and by, the upper state of water of an interstate stream. 
Wyoming v. Colorado, supra. Between two states both applying the 
common law doctrine of riparian rights the principles of equitable 
apportionment will be adopted rather than the common law rule. 
Connecticut v. Massachusetts, 282 U. S. 660, 51 Sup. Ct. 286, 75 
L.. ed. 602 (1931) ; New Jersey v. New York, 283 U. S. 336, 51 Sup. 
Ct. 478, 75 L. ed. 1104 (1931). 

A compact is an agreement, a contract. See Fletcher v. Peck, 6 
Cranch 87, 136 (U. S. 1809) ; Green v. Biddle, 8 Wheat. 1,92 (U.S. 
1823). “No state, shall without the consent of Congress 
into any agreement or compact with another state 
§ 10, Par. 2, Untrep States Const. “This prohibition applies only 
to an ‘agreement or compact’ as is in its nature political” declares the 
court in Union Branch Ry. Co. v. East Tennessee, etc., Ry. Co., 14 
Ga. 327, 338 (1853). The clause ‘agreement and compact’ might 
“then very properly apply to such as regarded what might be deemed 
private rights of sovereignty; such as questions of boundary; inter- 
ests in land situated in the territory of each other; and other internal 
regulations for the mutual comfort and convenience of states border- 
ing on each other.” 2 Story, CoMM. ON THE Const., § 1403. There 
are many matters on which the different states may agree that can 
in no respect concern the United States. Union Branch Ry. Co. v. 
East Tennessee, etc., Ry. Co., supra; see Virginia v. Tennessee, 148 
U.S. 503, 519, 13 Sup. Ct. 728, 734, 37 L. ed. 537, 543 (1893). A 
compact between states is binding upon the citizens thereof as to their 
title in property. Poole v. Fleeger, 11 Pet. 185, 9 L. ed. 680 (U. S. 
1837) (agreement as to disputed boundaries) ; see Coffee v. Groover, 
123 U. S. 1, 8 Sup. Ct. 1, 31 L. ed. 51 (1887) (boundaries) ; George- 
‘own v. Alexandria Canal Co., 12 Pet. 91, 9 L. ed. 1012 (use of 
river); Wharton v. Wise, 153 U. S. 155, 14 Sup. Ct. 783, 38 L. ed. 
669 (1894) (use of river). 

The court in the principal case distinguishes the compact before 
it from compacts fixing state boundaries. BE. i. 1. 
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ConsTITUTIONAL LAaw—DvE Process—Po tice PowER—CoMPACT 
REGULATING Use oF RIVER WaTER.—The defendant water officials, 
of the state of Colorado, under color of authority of a compact be- 
tween the states of Colorado and New Mexico attempt to control 
the use of the water of the La Plata River, a small interstate stream. 
Such control will interfere with the plaintiff’s use of such water, to 
which under a priority decree granted by a court of Colorado, it is 
entitled and which water it needs. Plaintiff brings an action. Held, 
that the interference with the plaintiff's use of the water under the 
authority of the compact is taking property without “due process.” 
La Plata River & Cherry Creek Ditch Co. v. Hinderlider, 25 P. (2d) 
187 (Colo., July 3, 1933). Dissenting opinion by Butler, J. Rehear- 
ing denied Sept. 18, 1933. Appeal to the United States Sup. Ct. 
filed Nov. 15, 1933. No. 588. For limitations of priority decrees 
and of compacts and for additional facts, see this same case, anno- 
tated (1933) 2 Geo. Wasu. L. Rev. 242. 


“No person shall be deprived of . . . property without due process 
of law.” Art. 2, §25, Coro. Const. “. . . nor shall any state 
deprive any person of . . . property, without due process of law 
....” Amend. 14, § 1, UNrTED States Const. Due process is not 
necessarily judicial process. Reetz v. Michigan, 188 U. S. 507, 23 
Sup. Ct. 390, 46 L. ed. 563 (1903); Ballard v. Hunter, 204 U. S. 
241, 27 Sup. Ct. 261, 51 L. ed. 461 (1907) ; Securities Co. v. Traction 
Corp., 266 F. 625 (C. C. A. 2d, 1920). Its essential elements are 
notice and opportunity to defend. Simon v. Craft, 182 U. S. 427, 
21 Sup. Ct. 836, 45 L. ed. 1165 (1901); Ballard v. Hunter, supra. 
It does not forbid a state from granting to a tribunal the determina- 
tion of a legal question. Reetz v. Michigan, supra. “Due process 
of law” is equivalent to the “law of the land.” Murray’s Lessee v. 
Hoboken Land & Imp. Co., 18 Howard 272 (U. S. 1855); Yarbor- 
ough v. North Carolina Park Commission, 196 N. C. 284, 145 S. E. 
563 (1928) ; see United States v. Yount, 267 F. 861, 863 (D. C. W. 
D. Pa., 1920). The inhibition of the 14th Amendment upon the state 
applies to all the instrumentalities and agencies employed in the 
administration of its government. Scott v. McNeal, 154 U. S. 34, 
14 Sup. Ct. 1108, 38 L. ed. 896 (1894) ; Georgia Power Co. v. City 
of Decatur, 281 U. S. 505, 50 Sup. Ct. 369, 74 L. ed. 999 (1930) ; 
see Chicago Burlington, etc., Ry. v. Chicago, 166 U. S. 226, 234, 17 
Sup. Ct. 581, 584, 41 L. ed. 979 (1897). 

“No state shall . . . pass any . . . law impairing the obligation of 
contracts.” Art. 1, § 10, Par. 1, UNniTED States Const. ‘Private 
property shall not be taken or damaged, for public or private use, 
without just compensation.” Art. 2, § 15, Coto. Const. The con- 
struction of a state court decree or state statute is a matter pri- 
marily for the state courts. King v. West Virginia, 216 U. S. 92, 
30 Sup. Ct. 225, 54 L. ed. 396 (1910) ; Chicago M. St. P. & P. Ry. 
Co. v. Risty, 276 U. S. 567, 48 Sup. Ct. 396, 72 L. ed. 703 (1928). 
The 14th Amendment forbids a state taking private property for 
public use without compensation. Chicago Burlington, etc., Ry. v. 
Chicago, supra. Or the taking of private property of one person 
without the owner’s consent, for the private use of another, Missouri 
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Pac. Ry. Co. v. Nebraska, 164 U. S. 403, 17 Sup. Ct. 130, 41 L. ed. 
489 (1896); see Boyd v. Lumber Co., 119 Va. 348, 89 S. E. 273 
(1916). The use for which private property is to be taken must be 
a public use, whether the taking be by eminent domain or by taxa- 
tion. Cole v. La Grange, 113 U. S. 1, 5 Sup. Ct. 416, 28 L. ed. 896 
(1884). 

The United States Supreme Court makes a distinction between 
police power and eminent domain. “It is the settled law of this court 
that the interdiction of statutes impairing the obligation of contracts 
does not prevent the State from exercising such powers as are vested 
in it for the promotion of the common weal, or are necessary for 
the general good of the public, though contracts previously entered 
into between individuals may be thereby affected. This power, which 
in its various ramifications is known as the police power, is an 
exercise of the sovereign right of a Government to protect the lives, 
health, morals, comfort and general welfare of the people, and is 
paramount to any rights under contracts between individuals. . . 
While this power is subject to limitations in certain cases, there is a 
wide discretion on the part of the legislature in determining what is 
and what is not necessary—a discretion which courts ordinarily 
will not interfere with.” Manigault v. Springs, 199 U. S. 473, 480, 
26 Sup. Ct. 127, 130, 50 L. ed. 274 (1905) (case involved general 
welfare; provision for compensation). In Chicago & Alton Ry. 
Co. v. Tranbarger, 238 U. S. 67, 35 Sup. Ct. 678, 59 L. ed. 1204 
(1915), private property was in effect taken from one person and 
given to another without compensation and the taking upheld on the 
basis of general welfare. Private property can be taken for public 
purposes without compensation and the taking upheld on the grounds 
that it promotes the public health, safety, and welfare. Atlantic Coast 
Line Ry. Co. v. City of Goldsboro, 232 U. S. 548, 34 Sup. Ct. 364, 
58 L. ed. 721 (1914); Fallbrook Irrigation District v. Bradley, 164 
U. S. 112, 17 Sup. Ct. 56, 41 L. ed. 369 (1896). There is no specific 
prohibition in the Federal Constitution which acts upon the states in 
regard to their taking private property except that it must be taken 
for a public use. See Fallbrook Irrigation District v. Bradley, supra, 
158. See also Head v. Amoskeag, 113 U. S. 9, 5 Sup. Ct. 441, 28 
L. ed. 889 (1884), and cases cited in Atlantic Coast Line Ry. Co. v. 
City of Goldsboro, supra, 558. So. &. 


CONSTITUTIONAL LAaw—Haseas Corpus—UsE 1N EXTRADITION 
ProcEeEpINcs.—George Crawford, negro, indicted for murder in 
Virginia fled to Massachusetts. The governor of that state upon 
receipt of requisition papers conducted an investigation and ordered 
his extradition. The defendant then filed in the Federal District 
Court for Massachusetts a petition for the writ of habeas corpus. 
To support the petition he offered in evidence which was admitted 
in the agreed statement of facts, that negroes were excluded from 
the grand jury which returned the indictment because of their race 
and color although qualified negroes. were available. The District 
Court ruled that the indictment was void and ordered the defendant 
discharged, subject to temporary custody pending final determination 
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of the case. Held, that it was error to admit evidence as to depriva- 
tion of rights under the 14th Amendment on habeas corpus proceed- 
ings, this being a question for the trial court in the first instance, and 
the order of the District Court was vacated. Hale v. Crawford, 65 
F. (2d) 739 (C. C. A. Ist 1933). Petition for writ of certiorari 
denied by United States Supreme Court, No. 405 (Oct. 16, 1933). 


The power of either a federal or state court to issue a writ of 
habeas corpus to review the question whether one sought to be ex- 
tradited has been substantially charged with a crime in the demanding 
state has on numerous occasions been recognized or affirmed. 
Roberts v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 L. ed. 544 (1885). 
See cases collected in (1932) 81 A. L. R. 552, 558. In these pro- 
ceedings courts generally limit their inquiry to determining whether 
the prisoner is the person charged, and if so, whether he is substan- 
tially charged with a crime against the laws of the demanding state, 
whether he is a fugitive from justice and whether he was bodily in 
the demanding state at the time the offense was committed. Federal 
courts have usually adhered to the strict rule and refused to extend 
it, not only in interstate rendition proceedings, Biddinger v. The 
Commissioner of Police, 245 U. S. 128, 38 Sup. Ct. 41, 62 L. ed. 
193 (1917) where defendant attempted to prove Statute of Limita- 
tions had run, but also where removal from one federal district to 
another was sought, Rodman v. Pothier, 264 U. S. 399, 44 Sup. Ct. 
360, 68 L. ed. 759 (1924) in which defendant attempted to prove 
locus of crime was not under jurisdiction of the U. S. In a foreign 
extradition case though, sufficient evidence was admitted on habeas 
corpus proceedings to warrant a finding that there was reasonable 
ground to believe the defendant guilty and upon appeal the Supreme 
Court while affirming the decision referred to this action as a “some- 
what liberal extension” of the rule. Fernandez v. Phillips, 268 U. S. 
311, 45 Sup. Ct. 541, 69 L. ed. 970 (1925). That case, however, 
may be distinguished on its facts because treaty rights with Mexico 
were involved. 


The Crawford case is somewhat different from most of the others 
in that the ground for habeas corpus proceedings was an alleged 
violation of Constitutional rights based upon admitted facts whereas 
in the prior decisions ordinary defenses involving disputed questions 
of law or fact were relied upon. This distinction could probably be 
rendered some support, in theory at least, by the analogy of the rule 
generally recognized in both federal and state courts that a prisoner 
after conviction may raise on habeas corpus proceedings the constitu- 
tionality of the statute violated, and this too irrespective of any other 
relief which may be available to him. Ex parte Siebold, 100 U. S. 
371, 25 L. ed. 717 (1880); Pounds v. Darling, 75 Fla. 125, 77 So. 
666 (1918); Ex parte Neet, 157 Mo. 527, 57 S. W. 1025 (1900). 
But the Circuit Court of Appeals based its holding upon the ground 
that it was not intended by Congress that the federal courts should 
in the first instance by writ of habeas corpus proceedings obstruct the 
orderly administration of the criminal laws of a state through its own 
tribunals even in cases where specific claims of controlling rights 
under the Federal Constitution were colorably presented but that the 
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remedy was only available after other procedural opportunities had 
been exhausted. 

The refusal of the Supreme Court to issue a writ of certiorari 
indicates its unwillingness to reopen the question with a view to re- 
laxing the rule announced in the case of Biddinger v. The Commis- 
sioner of Police, supra, where after a review of its own decisions 
the court said: “The proceeding is a summary one to be kept within 
narrow bounds, not less for the protection of the liberty of the citizen 
than in the public interest . . . and . . . defenses cannot be enter- 
tained on such a hearing but must be referred for investigation to 
the trial of the case in the courts of the demanding state.” 


For discussions as to the use of writ of habeas corpus as a means 
of having the federal courts pass upon state criminal actions after 


trial and conviction, see (1923) 9 Va. L. Rev. 556 and (1925) 73 
U. Pa. L. Rev. 430. C. W. W. 


CONSTITUTIONAL LAW—IMPAIRMENT OF OBLIGATION OF COoN- 
TRACTS—CHANGE OF REMEDY—REDEMPTION OF DELINQUENT LANDS 
witH Bonps In Lieu oF Money.—Plaintiff, holder of bonds of the 
St. Lucie Inlet District and Port Authority, brought suit to enjoin the 
State tax officials from accepting bonds of the district in the redemp- 
tion of the delinquent lands held by the State, as authorized by the 
Laws of Florida C. 16252 (1933). The laws in existence at the 
time of the issuance of the bonds and their purchase by the plaintiff 
did not permit redemption except by payment with cash. In this 
case the tax sale certificates had been held by the state for longer 
than the statutory period of redemption, but no tax deed had been 
issued to the state. By the compiled laws of the State such lands 
could be redeemed by the owner at any time prior to the issuance of 
the tax deed. Held, That the state was not the absolute owner of the 
lands prior to the issuance of the tax deeds and therefore the provi- 
sions of the 1933 laws authorizing redemption on the payment of 
bonds violates the constitutional prohibition against impairing the 


obligation of contracts. McNee v. Wall, 4 F. Supp. 496 (S. D. Fla. 
1933). 


Under these redemption statutes the State does not become abso- 
lute owner of the delinquent lands before the expiration of the two- 
year period of redemption and the issuance of the tax deed. Spauld- 
ing v. Ellsworth, 39 Fla. 76, 21 So. 812 (1897) ; Canole v. Allen, 28 
Pa. Super. Ct. 244 (1905) ; Hightower v. Hogan, 69 Fla. 86, 68 So. 
669 (1915); Wilson v. Matson, 25 N. M. 67, 177 Pac. 746 (1918). 
The provisions of section 10, Article I of the Federal Constitution 
protecting the obligation of contracts are directed only against im- 
pairment by state legislation and not by judgments of the state courts. 
Fleming v. Fleming, 264 U. S. 29, 44 Sup. Ct. 246, 68 L. ed. 547 
(1923). The law in existence at the date of the formation of the 
contract becomes a part of the contract and is the measure of the 
obligation of the parties. McCracken v. Hayward, 2 How. 608, 11 
L. ed. 397 (U. S. 1844); Edwards v. Kearzey, 96 U. S. 595, 24 L. 
ed. 793 (1878); Oklahoma Cotton Growers Association v. Salyer, 
114 Okl. 77, 243 Pac. 232 (1926); Rorick v. Board of Com’rs of 
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Everglades Drainage District, 57 F. (2d) 1048 (D. C. Fla. 1932). 
A law releasing any part of the obligation of the contract impairs it 
to that extent, and hy void. Sturges v. Crowninshield, 4 Wheat. 122, 
4 L. ed. 529 (U. S. 1819); Minden v. os 256 U. S. 128, 41 
Sup. Ct. 408, 65 L. ed. 857, 859 (1921) ; Edwards v. Kearzey, supra. 
Any remedy substituted by the nen Eh must be as speedy and 
efficacious as the original one or it will amount to an impairment of 
the obligation of the contract. Bronson v. Kinzie, 1 How. 311, 11 L. 
ed. 143 (U. S. 1843); Planters Bank v. Sharp, 6 How. 301, 12 L. 
ed. 447 (U.S. 1848) ; Hendrickson v. Apperson, 245 U. S. 112, 38 
Sup. Ct. 44, 62 L. ed. 178, 184 (1917) ; Moore v. Gas Securities Co., 
278 Fed. 111, 123 (C. C. A. 10th, 1921). As to the modification of 
the tax levy subsequent to the formation of the contract, see Von 
Hoffman v. City of Quincy, 4 Wall. 535, 18 L. ed. 403 (U. S. 1867) ; 

Louisiana v. Police Jury, 111 U. S. 716, 4 Sup. Ct. 648, 28 L. ed. 
574 (1884) ; Louisiana ex rel Hubert v. New Orleans, 215 U. S. 170, 
30 Sup. Ct. ‘40, 54 L. ed. 144 (1909); Mobile v. Watson, 116 U. S. 
289, 6 Sup. Ct. 398, 29 L. ed. 620 (1886). 


While it may be a general rule that the right to a particular remedy 
is not a vested right, yet there are exceptions to the rule and it does 
not apply where the remedy is a part of the right itself. Von Hoff- 
man v. City of Quincy, supra. In most instances the efficacy of the 
remedy provided is so far determinative of the value of the legal 
right that it is difficult to vary the former without materially affecting 
the latter. For a recent case practically on all fours with the instant 
case both as to facts and holding, see Jn Re Cranberry Creek Drain- 
age District, 202 Wis. 64, 231 N. W. 588 (1930). Cf. Halderman v. 
City of Astoria, 140 Ore. 160, 13 P. (2d) 358 (1932). The present 
case would seem to be unassailable either on logic or precedent. For 
a clear definition of “Impairment” and “Obligation” see Edwards v. 
Kearszey, 96 U. S. 595, 600 (1917); 31 Harv. L. Rev. 491. 


J. W.F. 


CONSTITUTIONAL Law—PoLice Powrr—Dvur Process—Prora- 
r1ioNn.—Plaintiffs were integrated companies engaged in the business 
of producing, refining and marketing oil. They alleged ownership of 
oil wells having a daily potential production of 20,000 barrels, that 
by an order of the Corporation Commission of Oklahoma their daily 
allowable production had been reduced to about 450 barrels a day, 
and that this amount was insufficient to supply their markets. A writ 
of prohibition and injunctive relief to prevent enforcement of the 
Oil Conservation Act, House Bill 481 (Okla. 1933), were sought on 
the grounds that the statute is unconstitutional and that the orders 
promulgated thereunder were simply price-fixing measures. Held, 
that the statute considered in its entirety is a constitutional exercise 
of the state’s power to conserve its natural resources, and in promul- 
gating the orders complained of the commission did not exceed its 
jurisdiction; the commission, however, in determining the permis- 
sible production of oil from a common source may not properly 
consider the price at which the oil may be sold. Sterling Refining 
Co. v. Walker, 25 P. (2d) 312 (Okla. 1933). 
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The power of a state to prevent physical waste of natural resources 
has been affirmed on many occasions. Walls v. Midland Carbon Co., 
254 U. S. 300, 41 Sup. Ct. 118, 65 L. ed. 276 (1920) (prohibiting 
manufacture of carbon black from natural gas); Quinton Relief 
Oil & Gas Co. v. Corporation Commission, 101 Okla. 164, 224 Pac. 
156 (1924) semble. But cf. Gas Products Co. v. Rankin, 63 Mont. 
372, 207 Pac. 993, 24 A. L. R. 294 (1922). Henderson v. Railroad 
Commission, 56 F. (2d) 218 (W. D. Texas 1932) (prohibiting blow- 
ing residue gas into air after extracting natural gasoline therefrom) ; 
Ohio Oil Co. v. Indiana, 177 U. S. 190, 20 Sup. Ct. 576, 44 L. ed. 
729 (1900) (blowing gas into air to obtain oil) ; People’s Petroleum 
Producers v. Sterling, 60 F. (2d) 1041 (E. D. Texas 1932) (under- 
ground waste); People’s Petroleum Producers v. Smith, 1 F. Supp. 
361 (E. D. Texas 1932) semble, (1933) 1 Gro. Wasu. L. REv. 
399; Bandini Petroleum Co. v. Superior Court, 284 U. S. 8, 52 Sup. 
Ct. 103, 76 L. ed. 136 (1931) (California gas-oil ratio law upheld), 
Note (1932) 20 Cauir. L. Rev. 203. 


In the absence of waste, statutes designed to protect the correlative 
rights of owners of a common pool have been upheld. Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337, 55 L,. ed. 
369 (1911) (prohibiting unreasonable drainage of mineral waters 
from common source) ; Oxford Oil Co. v. Atlantic Oil & Producing 
Co., 22 F. (2d) 597 (C. C. A. 5th, 1927) (regulating drilling of wells 
into common pool). 


The broader question of a state’s power to limit production to 
market demand so as to stabilize the oil and natural gas industry and 
to prevent “economic waste” remains unsettled. Proration orders 
promulgated under an earlier Oklahoma statute, which authorized the 
prevention of economic waste, were sustained by the Supreme Court, 
in its only decision involving proration orders, as a reasonable meas- 
ure for the protection of correlative rights in the prevention of waste. 
Champlin Refining Co. v. Corporation Commission, 286 U. S. 210, 
52 Sup. Ct. 559, 76 L. ed. 1062 (1932). See Note (1932) 45 
Harv. L. Rev. 557, 32 Cou. L. Rev. 1066, 21 Cauir. L. Rev. 38; 
Bruce, The Oil Cases and the Public Interest (Feb. 1933), 19 A. B. 
A. J. 82; Marshall and Meyer, Legal Planning of Petroleum Pro- 
duction; Two Years of Proration, (Mar. 1933) 42 Yate L. J. 702. 
But the issue raised by the statutory authority to prorate to market 
demand or to control economic waste has been carefully avoided. 
Champlin Refining Co. v. Corporation Commission, supra; Danciger 
Oil & Refining Co. v. Smith, 4 F. Supp. 236 (N. D. Texas, June 25, 
1933) ; cf. Canadian River Gas Co. v. Terrell, 4 F. Supp. 222 (W. D. 
Texas, June 22, 1933). The same cases, where they uphold the 
proration orders involved, do so on the theory that they are reason- 
able measures for the prevention of physical waste. Champlin Re- 
fining Co. v. Corporation Commission, supra at 233; Danciger Oil 
& Refining Co. v. Smith, supra at 238-239. The inadequacy of physi- 
cal waste prevention, however, as a basis for proration to market de- 
mand is illustrated by the Canadian River case, supra. In spite of 
dicta to the contrary in the Champlin case, it is believed that prora- 
tion in itself has no substantial tendency to prevent waste or to pre- 
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serve gas energy, (see Marshall and Meyer, Legal Planning of Petro- 
leum Production, (1931) 41 Yate L. J. 33, 55-59), except in so far 
as it may remove the motive behind wasteful practices by insuring an 
equitable distribution of rights to the production from a common pool. 

The principal case follows the Champlin case and sustains the 
statute as a conservation measure. But the opinion leaves no doubt 
as to the unfavorable attitude of the court toward proration orders 
limiting production for the purpose of maintaining prices or stabiliz- 
ing the industry, if such orders should be shown clearly to be unre- 
lated to actual physical waste. 

It has been held that there is no sufficient public interest in the oil 
and gas producing industry to warrant price fixing. People’s Petro- 
leum Producers v. Smith, supra. Stabilization of oil and gas produc- 
tion and the prevention of economic waste, however, although they 
necessarily involve price as a factor to be considered, do not require 
direct price fixing. The states have been held to be limited by the 
14th Amendment as the federal government is limited by the 5th 
Amendment. Adair v. United States, 208 U. S. 161, 180, 28 Sup. 
Ct. 277, 52 L. ed. 436 (1908) ; United States v. Chicago, M., St. P. 
& Pac. R. R., 282 U. S. 311, 327, 51 Sup. Ct. 159, 75 L. ed. 359 
(1931). And the theories upon which the anti-trust laws were sus- 
tained are believed to warrant recognition of a greater degree of 
public interest in stabilization of oil and gas production than has been 
evidenced hitherto. See Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211, 229, 20 Sup. Ct. 96, 44 L. ed. 136 (1899); Northern 
Securities Co. v. United States, 193 U. S. 197, 341, 24 Sup. Ct. 436, 
48 L. ed. 679 (1904). Moreover, the public interest in conservation, 
relied on in the Walls case, supra, would seem logically to extend to 
the maintenance of prices adequate to insure maximum production 
from “marginal” wells and to deter uneconomic utilizations of oil 
and gas and their products. 

In view of the fact that the federal government has undertaken 
control of petroleum production under the N. I. R. A., the effect of 
existing decisions on possible future litigation will be interesting to 
follow. A G 5. 


ConsTITUTIONAL LAw — PusLic UTILITIES— Dur Process — 
E-MERGENCY.—The United States and the Secretary of Agriculture 
brought suit for injunction and other relief against the operations of 
the defendant, a cling peach canner of the State of California, in 
which state is concentrated ninety-nine and nine-tenths per cent of 
the industry. The defendant was charged in the bill of complaint 
with a violation of the Marketing Agreement and License for the 
Industry formulated under the Agriculturai Adjustment Act. The 
defendant relied strongly upon the contention that the Agreement and 
the Act, if enforced against him, would deprive him of property 
without due process of law since the Congress had no power to enact 
such legislation. Held, that such legislation does not deprive the 
defendant of due process of law; injunction granted and receiver 
appointed. United States and Henry A. Wallace, Secretary of Agri- 
culture v. Calistan Packers, Inc., 4 F. Supp. 660 (N. D. Calif. 1933). 
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The resistance of individuals to recent regulation of business has 
focused attention on the problem of defining “commerce among the 
states.” Utah Power and Light Company v. Pfost, 286 U. S. 165, 
52 Sup. Ct. 458, 76 L. ed. 1038 (1932). The point at which a matter 
of public interest ceases to be local, confined within a single commu- 
nity, and becomes one of national concern has been considered with 
reference to the radio. See Wright, State and Federal Regulation of 
Radio Broadcasting (1933) 2 Gro. Wasu. L. Rev. 13-34. A dis- 
tinction is there drawn between “public interest” which will ground 
police power regulation by the state and “national public interest’’ 
which will allow regulation by the national government. In reference 
to the recent legislation, the expression of Judge Akerman in Pervis 
v. Blazemore, D. C. S. D. Florida, decided December 2, 1933, has led 
to considerable discussion. The case last named, as contrasted with 
the subject case, suggests an interesting distinction: In the Florida 
case the business in question was a dyeing and cleaning establishment, 
admittedly engaged only in intrastate commerce, while in the subject 
case it is to be noted that ninety-nine and nine-tenths per cent of the 
national industry, the products of which were distributed in inter- 
state commerce, was located within one state. 


That businesses “affected with a public interest’ are proper sub- 
jects of legislative regulation is well settled. (1933) 2 Gro. WasuH. 
L.. Rev. 96; Hamilton, 4ffectation with a Public Interest (1930) 39 
YALE L. J. 1089-1101. The extent, however, to which the public 
interest must attach to a business to bring it within that power of 
regulation has never been so well defined. Tyson v. Banton, 272 
U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1927). In that case the 
Supreme Court reviewed with careful scrutiny the doctrine of “affec- 
tation with a public interest” (as applicable to the theater brokerage 
business), suggesting that the interest of the public in such cases 
must arise as a result of the devotion of the business to a public use 
“its use thereby, in effect, granted to the public.” 


The theory of the new emergency legislation operates, however, 
under a different approach. This is evident in view of the decision 
of the Supreme Court holding the ice business to be outside the scope 
of the power of the state to regulate by license, New State Ice Com- 
pany v. Liebman, 285 U. S. 262, 52 Sup. Ct. 371, 76 L. ed. 747 
(1932), while in 1933 a number of courts have held businesses of 
comparable public character subject to such legislation. Economy 
Dairy v. Wallace, decided by the Supreme Court of the District of 
Columbia August 29, 1933, 61 Wash. Law Rep. 633; Beck v. Wal- 
lace, decided by the Supreme Court of the District of Columbia 
August 29, 1933, 61 Wash. Law Rep. 633; Southport Petroleum 
Company v. Ickes, decided by the Supreme Court of the District of 
Columbia August, 1933, 61 Wash. Law Rep. 577; Victor v. Ickes, 
decided by the Supreme Court of the District of Columbia December 
1, 1933, 61 Wash. Law Rep. 870; People v. Nebbia, 262 N. Y. 259, 
186 N. E. 694 (July 11, 1933); the subject case, supra; and in ref- 
erence to a commodity (gold) as being affected with a public interest, 
Campbell v. Chase National Bank of New York City, United States 
v. Campbell, and Campbell v. Medalia, D. C. S. D. New York, Equity 
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Nos. 76-307 and 706-337, and Criminal Docket Nos. 95-764 and 95- 
801, in the opinion of Woolsey, J., decided November 16, 1933. 

Certainly such businesses in normal times are not subject to regu- 
lation such as is attempted in these Acts. People v. Nebbia, supra, 
was held to fall within the police power of the state; the subject 
case was decided as within the power of Congress to regulate inter- 
state commerce. It is the theory under which they are supported 
that the national emergency declared by Congress and universally 
recognized has “‘affected” all business with a national public interest. 
This theory, though not new, has been given impetus by these recent 
cases and undoubtedly stretches far beyond the expectations of the 
court in enouncing the public interest doctrine first applied in the 
United States in Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1877), 
already declared to have been carried “to the verge of the law.” 
Pennsylvania Coal Company v. Mahon, 260 U. S. 393, 43 Sup. Ct. 
158, 67 L. ed. 322 (1922). 

At a time when war was imminent, Congress legislated to regulate 
conditions of labor among employees of the railroad companies. This 
legislation was held valid in view of the emergency by reason of the 
national public interest attaching to the otherwise private relations 
between employer and employee. Wilson v. New, 243 U. S. 322, 
37 Sup. Ct. 298, 61 L. ed. 755 (1917). In that case reference was 
had to Ex Parte Milligan, 4 Wall. 2, 18 L. ed. 281, for the purpose 
of indicating the effect of an emergency on a dormant power of the 
legislature : “* * * an emergency may not call into life a power which 
has never lived, nevertheless an emergency may afford a reason for 
the exertion of a living power already enjoyed.” Emergency was 
again called up to affect an otherwise private business (the business 
of renting houses and apartments) with a public interest in the 
“rent-law” cases: Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 13, 65 
L. ed. 452 (1921); Levy Leasing Co. v. Siegel, 258 U. S. 242, 42 
Sup. Ct. 289, 66 L. ed. 595 (1922); and Marcus Brown Holding 
Co. v. Feldman, 256 U. S. 170, 41 Sup. Ct. 465, 65 L. ed. 877 (1921). 

It may be said, therefore, that all business is affected with a 
national public interest in view of the existing national economic 
emergency for which Congress has attempted a remedy by regulation. 
The possibility is therefore suggested that, should Congress find it 
in the public interest to regulate for the prevention of a recurrence 
of this economic catastrophe, even in normal times legislative regula- 
tion might be possible. Perhaps the answer to this is that the courts 
will take notice of a present, existing economic condition while they 
would not take notice of the future possibility of such an emergency. 
Yet there is an element of remedy in prevention. There exists in our 
economic set-up, even in normal times, economic relationships con- 
ducive to violent cyclical upheavals. This is an existing condition 
which could be recognized by the courts, giving rise to sufficient 
public interest to enable the government to regulate business in a 
manner reasonably tending to reduce the force of the business cycle. 
Cf., Notes (1933) 1 Gro. Wasu. L. Rev. 374, 493, 500. T. S. J. 


CONSTITUTIONAL LAW—TAXATION—STATE Sates Tax.—The 
Constitution of Massachusetts, Chapter 1, § 1, art. 4 of part 2, gives 
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to the General Court full power and authority “to impose and levy, 
reasonable duties and excises, upon any produce, goods, wares, mer- 
chandise, and commodities, whatsoever, brought into, produced, or 
being within the” Commonwealth. Bills pending before the General 
Court provided for the taxation of sales of tangible personal property 
or commodities. The Senate questioned the Supreme Judicial Court 
concerning the constitutionality of the proposed sales tax acts. Held, 
that a tax on the manufacture, consumption, or sale of a commodity, 
is an excise tax, and the General Court is constitutionally competent 
to enact such a tax. In re Opinion of the Justices, 186 N. E. 490 
(Mass. 1933). 

In 1827, in an opinion by Mr. Chief Justice Marshall, the Supreme 
Court laid down the rule that a state cannot tax imports from foreign 
countries in the original package. Brown v. Maryland, 12 Wheat. 419, 
6 L. ed. 678 (U. S. 1827). This “original package” doctrine has never 
been reversed, and the above holding must be considered in reference 
to it. In 1868 the Supreme Court held that a state could tax the sale 
of goods brought in from other states. Article I, Section 10, § 2 of 
the Constitution refers to foreign imports. Woodruff v. Parham, 
8 Wall. 123, 19 L. ed. 382 (U. S. 1868). Many states have attempted 
experiments in sales taxes in various forms. See D. H. Waits, The 
March Toward Sales Tax (October, 1932) Tax Macazi1ne 361-365. 
Every state imposes a sales tax on gasoline. West Virginia was one 
of the early states attempting a general sales tax. The tax was en- 
titled a privilege tax, and was heaviest on sales of natural resources. 
It was held constitutional. Hope Natural Gas Co. v. Hall, 274 U.S. 
284, 47 Sup. Ct. 639, 71 L. ed. 1049 (1927). 

Kentucky in 1931 passed a sales tax act as an emergency measure. 
It was applied to retail sales, and was upheld when objected to as 
confiscatory. Moore v. State Board of Charities and Corrections, 
239 Ky. 729, 40 S. W. (2d) 349 (1931). 

Georgia in 1929 passed a gross receipts tax as a temporary measure. 
It expired in 1931 and has not been revived. An exemption of 
$30,000 was allowed in this act. 

Illinois passed a sales tax act March 22, 1933, imposing a tax of 
3% on gross sales of personal property, exempting farm products 
and produce sold by producer or motor fuel at retail. This provision 
was held invalid as not being uniform as to class on which it operates. 
Sales Tax Act 1933; Const. art. 9, P 1. 

The exemption of motor fuel cannot be sustained on the theory 
that it is already taxed under the motor fuel tax act, because that is 
a privilege tax imposed on the consumer for the use of the highways. 
Winter v. Barrett, 352 Ill. 441, 186 N. E. 113 (1933). 

The Legislature of Pennsylvania adopted a sales tax called ““Emer- 
gency Relief Sales Tax” Act of August 19, 1932, P. L. 92, No. 53. 
This act imposes a tax on the retail sale to the consumer. Questions 
will doubtless arise in cases where the article is to be used in manu- 
facturing, as to whether the use by the manufacturer is use by a con- 
sumer, and as such taxable. No case has yet been tried on this point, 
but see Sanford D. Beecher, Emergency Relief Sales Tax (1933) 
37 Dicx1Nson Law Review 101-119 for full discussion of question. 
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From the above discussion it would seem that the constitutionality 
of state sales taxes depends not on any broad general principle, but 
on the individual state constitution, and the fairness and equality of 
the statute. BM. i. R. 


FEDERAL JURISDICTION—District CourTs—AMOUNT IN CON- 
TROVERSY.—Holders of bonds issued by the City of Cisco, the claims 
of all but three of which were not shown to exceed $3,000.00, 
transferred their bonds and coupons under a five year protective 
agreement to a committee in exchange for certificates of deposit. 
The agreement stipulated that the committee be vested with full legal 
title to all bonds and coupons deposited, and might as legal owner 
take such action as it saw fit in regard to collection thereon in fur- 
therance of interests of the certificate holders. The committee was 
required to return to a dissenting certificate holder in exchange for 
his certificate the bonds and coupons represented by it minus a sum 
equivalent to his share of the committee’s expenses. At the termina- 
tion of the agreement the property of the committee in exchange for 
the certificates was to be distributed to the original bond holders in 
proportion to their deposits. The committee brought an action in the 
federal court of the Northern District of Texas against the city of 
Cisco to recover on the bonds and coupons. The defendant chal- 
lenged the court’s jurisdiction. Held, that since the transfer to the 
plaintiffs, made to them as trustees, was real they were entitled by 
reason of their citizenship and the amount involved to bring suit in 
a federal court. Bullard v. City of Cisco, 1 U. S. Law Week 266 
(U. S. 1933). 

A District Court has jurisdiction of civil suits involving over $3,- 
000.00 between citizens of different states. In case of an assignment, 
however, unless the assignor could bring suit in a district court the 
assignee may not do so except upon foreign bills of exchange or 
promissory notes or other bills of exchange made by a corporation, 
36 Stat. L. 1091 (1911), 28 U.S. C. § 41 (1926). 

If the suit does not involve a controversy properly within the 
jurisdiction of the court or if it appears that the parties have been 
collusively joined, the court is required to dismiss or remand the suit, 
36 Stat. L. 1098 (1911), 28 U. S. C. § 80 (1926). 

Constitutional and/or statutory authority is essential to the juris- 
diction of federal courts, Mansfield C. & L. M. Ry. Co. v. Swan, 
111 U. S. 379, 4 Sup. Ct. 510, 28 L. ed. 462 (1833); Hanford v. 
Davies, 163 U. S. 273, 16 Sup. Ct. 1051, 41 L. ed. 157 (1895). It 
is a duty of a federal court to be sure of its jurisdiction. Grace v. 
American Central Insurance Co., 109 U. S. 278, 3 Sup. Ct. 207, 27 
L. ed. 932 (1833); Bors v. Preston, 111 U. S. 252, 4 Sup. Ct. 407, 
28 L. ed. 419 (1884). 

Jurisdiction based solely upon diversity of citizenship and the 
amount involved cannot be maintained where the transfer of the 
chose in action is colorable and leaves the real interest with the trans- 
ferror who is not entitled to such jurisdiction. Williams v. Nottawa, 
104 U. S. 209, 26 L. ed. 719 (1881); Waite v. Santa Cruz, 184 
G. se 22 Sup. Ct. 327, 46 L. ed. 552 (1901); Barney v. Balti- 
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more, 6 Wall, 280, 18 L. ed. 825 (U. S. 1867) ; Bernards Township 
v. Stebbins, 109 U. S. 341, 3 Sup. Ct. 252, 27 L. ed. 956 (1883) ; 
Woodside v. Beckham, 216 U. S. 117, 30 Sup. Ct. 367, 54 L. ed. 408 
(1909) ; Lehigh Mining and Manufacturing Co. v. Kelley, 160 U. 
S. 327, 16 Sup. Ct. 307, 40 L. ed. 444 (1895); Lake County Com- 
missioners v. Dudley, 173 U. S. 243, 19 Sup. Ct. 398, 43 L. ed. 684 
(1898) ; Farmington v. Pillsbury, 114, U. S. 138, 5 Sup. Ct. 807, 
29 L. ed. 114 (1884). 

When the transfer is real, the transferee may bring suit in a fed- 
eral court notwithstanding the disability of his transferror. Black 
& White Taxicab Co. v. Brown and Yellow Taxicab Co., 276 U. S. 
518, 48 Sup. Ct. 404, 72 L. ed. 681 (1927); Crawford v. Neal, 114 
U. S. 585, 12 Sup. Ct. 759, 36 L. ed. 552 (1891); McDonald v. 
Smalley, 1 Pet. 620, 7 L. ed. 287, (U. S. 1828) ; Smith v. Kernochen, 
7 How. 198, 12 L. ed. 825 (U. S. 1848). 

While the law on this point is firmly established, the determina- 
tion of the nature of the transfer presents difficulties. A transfer 
of municipal bonds under written bills of sale in which the amount 
of the consideration was stated but no part of which was paid was 
held colorable. Lake County Commissioners v. Dudley, supra. The 
assignment of coupons to the amount of $7,992.00 for a nonnego- 
tiable promissory note for $500.00 was held to be collusive. Farim- 
ington v. Pillsbury, supra. When stockholders organized and con- 
veyed to a Pennsylvania corporation the property of a Virginia cor- 
poration in order to obtain federal jurisdiction, the conveyance was 
held collusive on the grounds that no consideration had actually been 
given, and because reconveyance to the Virginia corporation at the 
termination of the suit could have been easily effected. Lehigh Min- 
ing and Manufacturing Co. v. Kelley, supra. But when a Kentucky 
corporation was organized and a similar conveyance was made by 
the stockholders of a Tennessee transfer company for the same pur- 
pose and the original corporation dissolved, the conveyance was held 
to be real. Black and White Taxicab Co. v. Brown and Yellow 
Taxicab Co., supra. Also when a citizen of Ohio thinking his title 
to certain lands would be better maintained in a federal court, con- 
veyed the lands to a creditor who gave his bond to a third party for 
a quit claim title to the land for a certain sum, the court held the 
conveyance to be real, and refused to act on the suspicion that the 
third party was the transferror. McDonald v. Smalley, supra. Like- 
wise the court considered real the assignment to a third party for 
$1,000.00 for a mortgage given for a loan of bonds and obligations 
valued at $7,500.00. Smith v. Kernochen, supra. 

That a trustee may invoke jurisdiction despite the incapacity of 
the cestui que trust was decided in Dodge v. Tulleys, 144 U. S. 451, 
12 Sup. Ct. 728, 36 L. ed. 501 (1891), and in Coal Co. v. Blatch- 
ford, 11 Wall. 172, 20 L. ed. 179 (U. S. 1870). 

In the instant case the court was of the opinion that resort to litiga- 
tion was not the primary purpose of the agreement, that it was exe- 
cuted to invest in the trustees full title, and such discretionary powers 
as might be necessary to “a helpful adjustment of the situation 
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through refinancing, composition, exchange of securities and other 
means, including litigation if needed.” 

It would appear, therefore, that a transfer under an agreement of 
this character would be upheld when not effected for the sole pur- 
pose of gaining jurisdiction, and that the relative importance of its 
other objectives would not be scrutinized too closely. P. M. 


INTERNATIONAL LAW—EXTRADITION—CONSTRUCTION OF TREAT- 
IES—EXTRADITION FOR AN OFFENSE Not Mabe CRIMINAL BY THE 
LAws OF THE PaRTICULAR PLACE oF ASYLUM.—Petitioner, John 
Factor, was apprehended in the State of Illinois on complaint of the 
British Consul who charged him with having committed in England 
the crime of “receiving money knowing the same to have been fraudu- 
lently obtained.” Evidence was produced before the United States 
Commissioner for the Northern District of Illinois to show the exe- 
cution by Factor and others of a grandiose scheme which defrauded 
the British public of about $2,000,000, most of which Factor secured 
and brought to Illinois. The petitioner was held for extradition on 
an application under article Ten of the Webster-Ashburton Treaty 
of 1842 (1 Malloy’s Treaties 650, 655) as supplemented by the 
Blaine-Pauncefote Convention of 1889 (1 Malloy’s Treaties 740). 
He was ordered released by the United States District court for the 
Northern District of Illinois upon application for writ of habeas 
corpus on the ground that the act charged was not embraced within 
the applicable treaties because not an offense under the laws of 
Illinois (the state in which he was apprehended and held). On 
appeal the Circuit Court of Appeals for the Seventh Circuit reversed 
the District Court (61 F. (2d) 626 (1932) ) on the ground that the 
offense was a crime in Illinois as had been declared in Kelley v. 
Griffin, 241 U. S. 6, 36 Sup. Ct. 487, 60 L. ed. 861 (1916). The Su- 
preme Court granted certiorari (289 U. S. 713) on a petition which 
presented as grounds for the reversal that under the Treaty of 1842 
and Convention of 1889, extradition may not be had unless the 
offense charged is a crime under the law of the state where the 
fugitive is found, and that “receiving money, knowing the same to 
have been fraudulently obtained” is not an offense under the laws 
of Illinois. 

Held, that the offense charged is extraditable under the applicable 
treaties, and the obligation to extradite for an offense named in an 
extradition treaty is not, in the absence of some express require- 
ment, conditioned on the criminality of the offense charged accord- 
ing to the laws of the particular place of asylum, if the offense is 
generally recognized as criminal in both countries. John Factor v. 
Laubenheimer, 1 U. S. Law Week. 241 (U. S. 1933). 

Overruling powerful obiter dicta which has stood firm as law for 
decades, avoiding the narrow restrictions of supposed general prin- 
ciples of international law, this extremely liberal decision opens a new 
chapter which may bring the international law of extradition up to 
date and enable justice to reach the modern high financial interna- 
tional criminal. 

Although deciding a question never before expressly presented, 
the case is regarded as revolutionary. The opinion of the majority 
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was strongly dissented from by Justices Butler, Brandeis, and Rob- 
erts, as contra to all previous Supreme Court cases which have touched 
this question, Wright v. Henkel, 190 U. S. 40, 58, 61, 23 Sup. Ct. 
781, 47 L. ed. 948 (1903); Kelley v. Griffin, 241 U. S. 6, 14, 15, 
36 Sup. Ct. 487, 60 L. ed. 861 (1916); Bingham v. Bradley, 241 
U. S. 511, 517-518, 36 Sup. Ct. 634, 60 L. ed. 1136 (1916) ; Collins 
v. Loisel, 259 U. S. 309, 311-312, 317, 42 Sup. Ct. 469, 66 L. ed. 
956 (1922), and “‘all text writers.” Pomrroy, INTERNATIONAL LAW 
(Woolsey ed.) §§ 198, 199; Brron AND CHALMERS, EXTRADITION, 
11; 1 PHittimore, INTERNATIONAL Law (3d ed.) § 367, p. 521 
Moore, Extrapition, §§ 94, 96. When the case was first before 
the Supreme Court, England contended: (1) That Kelly v. Griffin, 
supra, ruled the case, 1. e., that the offense was locally criminal by 
Illinois law; and (2) That criminality at the place of asylum was 
not necessary. The Court ordered a reargument on all questions and 
directed attention to a point not theretofore suggested: “The inter- 
pretation placed upon article Ten of the treaty of 1842 by the Secre- 
tary of State John C. Calhoun, MSS. Inst. Gt. Br. Aug. 7, 1844, 
Jan. 28, 1845, and also to the available diplomatic correspondence 
relating to the two treaties of 1842 and 1889. 

On reargument the Court passed over England’s first contention, 
impliedly holding that the “receiving” with which Factor was charged 
was not a crime in Illinois, and also impliedly to that extent overrul- 
ling Kelly v. Griffin, supra. The case, therefore, was decided squarely 
on the issue of the essentiality of local criminality in treaty extradi- 
tion. 

By advancing and affirming another “general principle” of interna- 
tional law, the Court avoids adjudication of the question sought to be 
raised by the petitioner’s first contention that “it is a general prin- 
ciple of international law that an offense for which extradition may 
be had must be a crime in both demanding country and the place 
where the fugitive is found” for which Wright v. Henkel, supra, at 
page 61 is cited. The theory on which the Court relies is “Princi- 
ples of international law recognize no right to extradition apart from 
treaty.” They cite United States v. Rauscher, 119 U. S. 407, 411, 
412, 7 Sup. Ct. 234, 30 L. ed. 425 (1886); Holmes v. Jennisen, 14 
Pet. 540, 569, 582 (U. S. 1840); United States v. Davis, 2 Sumner 
482, Fed. Cas. 14,932 (C. C. D. Mass., 1837). 

In so holding, the Court, by adopting this principle overrules great 
elementary authorities. Grotius, De Jure Belli Ac Pacis, Lib. II, 
c. 21, §§ 2, 4,5; Varret, Lib. 1, § 233, who regarded extradition 
as a matter of international obligation. 

The Court then treats the question as narrowed to “one of con- 
struction of the provisions of the applicable treaties in accordance 
with the principles governing the interpretation of international 
agreements,” and considers in great detail petitioner’s remaining con- 
tention that “‘the applicable treaty provisions . . . exclude any right 
of either country to demand the extradition of a fugitive unless the 
offense with which he is charged is a crime in the particular place 
of asylum.” 
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The Court observes that the treaties involved do not expressly 
state that the acts must be made criminal by the laws of both coun- 
tries except in two instances; the Blaine-Pauncefote Treaty, classi- 
fication 4, article I, concerning fraud, and classification 10, concern- 
ing the violation of laws regarding slavery and slave trading. 

The Court emphasizes this distinction, and by the familiar rule of 
construction, concludes that the inclusion of express requirements 
of criminality in the asylum, in sections dealing with particular 
crimes, should exclude the possibility of its being applicable to the 
remaining crimes. 

The Court next construes the only language in the treaty relied 
on by the petitioner, which was that of article X of the Treaty of 1842 
following the engagement to surrender fugitives charged with speci- 
fied offenses, which reads as follows: 

‘Provided, that this shall only be done upon such evidence of crim- 
inality as, according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his apprehension and 
commitment for trial if the crime or offense had there been com- 
mitted.” 

The greater part of the opinion is devoted to the construction of 
this proviso which is of general importance as it is in all United 
States extradition treaties, and appears as article | in the modern 
treaties. See U. S. Treaty Series no. 561, France (1911); no. 789, 
Poland (1929); no. 734, Czechoslovakia (1926); no. 855, Greece 
(1932), (Denounced by the United States Government on November 
6, 1933, after the second failure of Greece to extradite Samuel 
Insull). 

In the instant case the whole scope of this proviso is held to be 
procedural. It embodies what may be called the doctrine of all 
English speaking countries as to the quantum of evidence required 
for extradition, and is intended merely to set up a standard by 
which to measure the amount of proof of the offense charged, which 
the treaties require as prerequisite to extradition. 

“If a treaty fairly admits of two constructions, one restricting the 
rights which may be claimed under it, and the other enlarging it, 
the more liberal construction is to be preferred.” Jordon v. Tashiro, 
278 U. S. 123, 127, 49 Sup. Ct. 47, 73 L. ed. 214 (1928); Geofroy 
v. Riggs, 133 U. §. 258, 217, 10 Sup. Ct. 295, 33 L. ed. 642 (1890) ; 
In re Ross, 140 U. S. 453, 11 Sup. Ct. 897, 35 L. ed. 581 (1891) ; 
Tucker v. Alexandroff, 183 U. S. 424, 437, 22 Sup. Ct. 195, 46 L. ed. 
264 (1902); Asukura v. Seattle, 265 U. S. 332, 44 Sup. Ct. 515, 68 
L.. ed. 1041 (1924). 

This leads, the Court says, inescapably to the conclusion that the 
treaties involved on their face require the extradition of the petitioner 
even though the act with which he is charged would not be a crime 
if committed in Illinois. 

The decision is further explained by the rules that, “In ascertaining 
the meaning of a treaty, the courts may look beyond its written 
words to the negotiations and diplomatic correspondence of the con- 
tracting parties relating to the subject matter, and to their own 
practical construction of it.” Nielson v. Johnson, 279 U. S. 47, 52, 
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49 Sup. Ct. 223, 73 L. ed. 607 (1929); In re Ross, supra, at 4067; 
United States v. Texas, 162 U. S. 1, 23, 16 Sup. Ct. 725, 40 L. ed. 
867 (1896) ; Kinkead v. U. S., 150 U. S. 483, 486, 14 Sup. Ct. 172, 
37 L. ed. 1152 (1893); Terrence v. Thompson, 263 U. S. 197, 44 
Sup. Ct. 15, 68 L. ed. 255 (1923). Also in resolving doubts, the 
construction of a treaty by the political department of the govern- 
ment, while not conclusive on the Courts, is nevertheless of weight. 
Nielson v. Johnson, supra; Charlton v. Kelly, 229 U. S. 447, 468, 33 
Sup. Ct. 945, 57 L. ed. 1274 (1913). 

Fortification of the decision is given by the application of the above 
rules to the instructions and correspondence referred to in the order 
for reargument; Document of State, 15 Instructions, Great Britain, 
205, no. 99; 15 Instructions, Great Britain, no. 120. Consideration 
of these documents leads to the conclusion that the United States 
Government “Asserted that the Treaty of 1842 obligated both parties 
to surrender fugitives duly charged with a treaty offense, without 
regard to the criminal quality of the fugitives’ acts under the law 
of the place of asylum.” Just before the negotiation of the Conven- 
tion of 1889, the United States clearly and emphatically reaffirmed 
that contention, and to the present time has not receded from it. 

A crowning touch of liberality is given the opinion when the Court 
notes that the British Government has never definitely yielded to this 
position, but declares itself bound “to sanction the performance of 
the obligations reciprocal to the rights which the treaty declares, and 
the Government asserts, even though the other party to it holds to a 
different view of its meaning.” Charleton v. Kelley, supra, at 468. 


The Dissent strongly opposes this attitude and seems to feel that 
the United States is assuming an obligation to England which should 
be reciprocal, the correlative duty to which England refuses to rec- 
ognize. The Majority, however, explains that, ‘“The surrender of a 
fugitive, duly charged in the country from which he has fled with 
a nonpolitical offense and one generally recognized as criminal in the 
place of asylum, involves no impairment of any legitimate public or 
private interest. The obligation to do what nations have done volun- 
tarily in the interest of justice and friendly relationship should be 
construed more liberally than a criminal statute or the technical 
requirements of criminal procedure. 1 Moore, ExtrapitTion 40; 
Grin v. Shine, 187 U. S. 181, 184, 23 Sup. Ct. 98, 47 L. ed. 130 
(1902); Yordi v. Nolte, 215 U. S. 227, 230, 30 Sup. Ct. 90, 54 L. 
ed. 170 (1909); Tucker v. Alexandroff, supra; Wright v. Henkel, 
supra. 

The Court’s emphasis on the desirability of extraditing fugitives 
charged with nonpolitical offenses which are included in the treaty, 
and “generally recognized as criminal,” suggests that the Court might 
regard the former strict requirement of local criminality as a pro- 
vision which grew up as an additional, and no longer necessary, safe- 
guard against the surrender of political fugitives. This now unim- 
portant technicality should not be allowed to obstruct international 
justice. 

Pending developments in the unconcluded case of Samuel Insull, 
foreshadow immediate further developments in the international 





RECENT CASES 261 


rendition of fugitives from justice, which may round out the new 
chapter that began with this case of John Factor. Cc. <. Ww. 


INTERSTATE COMMERCE COMMISSION—CLAYTON AcT—SECTION 
7—PuRCHASE OF STOCK oF CoMPETING CorPORATION.—The Inter- 
state Commerce Commission under authority of CLayton ACcT, sec. 
7, 38 Stat. L. 730 (1914), 15 U. S. C., §18 (1926), ordered the 
Pennsylvania Railroad Co, and the Pennsylvania Co., which is an 
investment company, whose stock is held by the railroad company, to 
divest themselves of the capital stock of the Lehigh Valley Railroad 
Co. and the Wabash Railway Co. which they own and which amounts 
to 33 per cent of the total capital stock of the Lehigh Valley and 
49 per cent of the total capital stock of the Wabash. The Commis- 
sion contended that where the effect of the acquisition by one cor- 
poration engaged in commerce of the stock of another corporation 
likewise engaged may possibly be to substantially lessen competition 
between them, the acquisition is prohibited by the Act. Held, that 
where the evidence does not support a finding that the acquisition by 
one corporation engaged in commerce of the stock of another corpo- 
ration likewise engaged will under the circumstances probably lessen 
competition to a substantial degree the acquisition is not prohibited 
by the Act. Pennsylvania Railroad Co. v. Interstate Commerce Com- 
mission, 66 F. (2d) 37 (C. C. A. 3d, 1933). 

The court must inquire whether the Commission’s findings of fact 
are supported by evidence. If so supported they are conclusive. In 
this inquiry the court has the power to examine the whole record. 
If different conclusions reasonably may be drawn and in the interest 
of justice the controversy should be decided without further delay 
the court has the power to draw its own conclusions. F. T. C. v. 
Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 408 
(1933). But see F. T. C. v. Pacific Paper Assn., 273 U. S. 52, 47 
Sup. Ct. 255, 71 L. ed. 534 (1927); McFarianp, JupictaL Con- 
TROL OF THE FEDERAL TRADE COMMISSION AND THE INTERSTATE 
ComMERCcE Commission 1920-1930 (1933) 32, 33. 


Inder the SHERMAN Act, 15 U. S. C., §§ 1-7, 15 (1926), the 
mere possession of power to lessen competition to a substantial de- 
gree was sufficient to bring the acquisition of stock by one corpora- 
tion of another within the inhibition of the Act. U.S. v. Northern 
Securities Co., 193 U. S. 197, 24 Sup. Ct. 436, 48 L. ed. 679 (1904) ; 
U.S. v. Union Pacific R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. ed. 
124 (1912). The exercise of the power to lessen competition to a 
substantial degree was stressed in U. S. v. U. S. Steel Corp., 251 
U. S. 417, 40 Sup. Ct. 293, 64 L. ed. 343 (1919); U. S. v. Inter- 
national Harvester Co., 274 U. S. 693, 47 Sup. Ct. 748, 71 L. ed. 
1302 (1926). It was held the standard of reason which had there- 
tofore been applied at the common law and in the United States in 
dealing with subjects of the character embraced by the SHERMAN 
Act, was intended to be the measure used to determine whether a 
particular act had or had not brought about the wrong against which 
the statute provided in Standard Oil Co. v. U. S., 221 U. S. 1, 31 
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Sup. Ct. 502, 55 L. ed. 619 (1910); U. S. v. American Tobacco Co., 
221 U. S. 106, 31 Sup. Ct. 632, 55 L. ed. 663 (1910). 


The Supreme Court has held that the Clayton Act is not to be 
interpreted by resort to extraneous standards and insisted that “the 
words being clear, they are decisive.” George Van Camp & Sons v. 
American Can Co., 278 U. S. 245, 49 Sup. Ct. 112, 73 L. ed. 311 
(1929). The court refused to apply the “standard of reason” to 
section 7 in Swift & Co. v. U. S., 8 F. (2d) 595 (C. C. A. 7th, 
1925). In the first important case, however, which arose under 
section 7 the Supreme Court sustained a conviction based on an 
extension of the section beyond its precise language, and held a 
monopoly can be created within the meaning of section 7 by acquisi- 
tion of stock in another corporation where the effect is not to lessen 
competition with such corporation, if its effect is to end competition 
existing elsewhere. Aluminum Co. v. F. T. C., 284 Fed. 401 (C. C. 
A. 3d, 1922), cert. den., 261 U. S. 616, 43 Sup. Ct. 362, 67 L. ed. 
828 (1923). 


The Court approved an acquisition of stock where the evidence 
did not support a finding that the effect of the acquisition was to 
substantially lessen competition between the corporations. Thatcher 
Mfr. Co. v. F. T. C., 272 U. S. 554, 47 Sup. Ct. 175, 71 L. ed. 405 
(1926). It approved the application to the CLayton Act of a “test 
heretofore held applicable to the SHERMAN Act, namely, that the 
standard of legality was the absence or presence of prejudice to the 
public interest by unduly restricting competition or unduly obstruct- 
ing the due course of trade” in /nternational Shoe Co. v. F. T. C., 
280 U. S. 291, 50 Sup. Ct. 89, 74 L. ed. 431 (1930); Nore (1930) 
39 YaLE L. J. 1042-1050, stating “mere acquisition by one corpora- 
tion of the stock of a competitor, even though it result in some les- 
sening of competition, is not forbidden; the Act deals only with such 
acquisitions as probably will result in lessening competition to a 
substantial degree; that is to such a degree as will injuriously affect 
the public.” This test was applied, previously, in cases involving 
Crayton Act, § 3. Standard Fashion Co. v. Magrane-Houston Co., 
258 U. S. 346, 42 Sup. Ct. 360, 66 L. ed. 653 (1921); F. T. C. v. 
Sinclair Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1922). 
The same test has been applied to section 7 where the corporations 
involved controlled only a small proportion of the total amount of 
business done in the particular industry and it was held there was 
not sufficient public interest in Vivaudou, Inc., v. F. T. C., 54 F. (2d) 
273 (C. C. A. 2d, 1933), but where the corporations involved did a 
substantial proportion of the total amount of business done in the 
industry it was held there was sufficient public interest to invoke 
the statute. Arrow-Hart & Hegeman Electric Co. v. F. T. C., 65 F. 
(2d) 336 (C. C. A. 2d, 1933). 

In the present case the court follows the test laid down in /nterna- 
tional Shoe Co. v. F. T. C., supra. G. A. G. 


INTERSTATE COMMERCE—STATE REGULATIONS—BURDEN—POLICE 
Powers.—Statutes of Iowa provided that: 1. No pipe line company 
shall operate a line under or across any public grounds of the State 
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without first obtaining from a Board of Railroad Commissioners a 
permit to do so. The company shall pay all costs and expenses inci- 
dent to the proceedings leading up to the issuance of the permit. 
2. The company must pay an annual license fee for the privilege of 
operating in the State. The Stanolind Pipe Line Company, a for- 
eign corporation, operating a pipe line through Iowa for the trans- 
portation of crude oil from Oklahoma and Texas to Indiana, a purely 
interstate transaction with no receipts or deliveries in lowa, refused 
to comply with the above statutes. An action was instituted by the 
State against the company. Held, that the statutes constitute an un- 
constitutional burden on interstate commerce, and are void under the 
commerce clause of the Federal Constitution. State ex rel Board of 
R. Com’r of State of Iowa v. Stanolind Pipe Line Company, 249 S. 
W. 366 (Iowa 1933). 

The instant case again illustrates how the states, in their constant 
struggle for new sources of revenue, are limited by the specific ex- 
emptions allowed those engaged in interstate commerce. It is, for 
instance, by no means the first time a state has attempted to impose 
a license fee as a condition precedent to the right to operate in the 
state of an instrumentality of interstate commerce. In the cases thus 
far, a condition precedent has invariably been held unconstitutional. 
Osborne v. State, 33 Fla. 162, 14 So. 558 (1894); Helena Glendale 
Ferry Co. v. State, 101 Miss. 65, 57 So. 362 (1912) ; Rosenberger v. 
Pacific Express Co., 241 U.S. 47, 36 Sup. Ct. 510, 60 L. ed. 880 
(1916), rev’g, 258 Mo. 97, 167 S. W. 429 (1914) ; Liberty Highway 
Co. v. Michigan Public Utilities Comm., 294 Fed. 703 (Mich. 1923). 

It is conceded, as a general principle, that the states may regulate 
and burden interstate commerce only incidentally and by virtue of 
their police powers. It is, however, the measure of that burden that 
has been provocative of much dispute. In Continental Baking Co. v. 
Woodring, 55 F. (2d) 347 (Kan. 1931), it was held that a state may 
require private motor carriers, though non-residents and engaged ex- 
clusively in interstate commerce, to contribute to the cost and upkeep 
of the highways. This decision was subsequently affirmed in 286 U. 
S. 352, 52 Sup. Ct. 596, 76 L. ed. 1155 (1932). See also a note in 
81 A. L. R. 1402 (1932). In Transit Co. v. Grosjean, 3 F. Supp. 
527 (La. 1933), a Louisiana act imposing a license tax on interstate 
motor carriers was held within the power of the state where the tax 
was used exclusively for highway purposes. In Interstate Busses 
Corp. v. Blodgett, 276 U. S. 245, 48 Sup. Ct. 230, 72 L. ed. 551 
(Conn. 1928), aff'g, 19 F. (2d) 156, it was held that where com- 
plainant wished to show that a statute levying a mileage tax on motor 
vehicles used in interstate commerce, is unconstitutional, it must show 
that in actual practice the tax falls with “disproportionate economic 
weight” upon it. An ordinance requiring an annual license fee of 
$50 per bus was not an unreasonable burden on interstate commerce. 
America Motor Coach System v. City of Philadelphia, 28 F. (2d) 
736 (C. C. A. 3rd, 1928). 

It is to be noted that the courts will hesitate to invoke the com- 
merce clause where the police power of the state is involved. In Aflas 
Pipe Line Co. v. Sterling, 4 F. Supp. 441 (Tex. 1933), a statute 
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authorizing a Railroad Commission to require pipe line companies to 
install meters, furnish reports, and subject their books to the com- 
mission’s examination, was declared not unconstitutional. The court 
said, “The state may subject interstate carriers to reasonable police 
regulations for the purpose of enforcing the public policy of the state 
in regard to shipments into or out of it.” Sproles v. Binford, 286 
U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 (1931), was a case where 
a state statute limited the net loads on trucks using the state highways 
in interstate commerce. It was held a valid exercise of the police 
power of the state and within the discretion of the state legislature. 

Where statutes are passed under the mere guise of police power 
and directly affect interstate commerce to an extent amounting to 
regulation thereof, they are void. Jnternational Text Book Co. v. 
Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. ed. 678 (1910) ; Liberty 
Highway Co. v. Michigan Public Utilities Comm., supra (1923). 
In Buck v. Kuykendall, 267 U. S. 307, 53 Sup. Ct. 694, 77 L. ed. 1005 
(1924), a Washington statute which prohibited common carriers for 
hire from using highways between fixed termini or over regular 
routes without first obtaining a certificate of public convenience and 
necessity, is not a regulation to secure safety on the highways or to 
conserve them, is a prohibition of competition, and as applied to inter- 
state commerce, is unconstitutional. 

Just how far the states are allowed to go in quasi regulatory stat- 
utes of this type, is by no means finally settled. In considering 
whether a state statute burdens interstate commerce within the mean- 
ing of the constitutional prohibition, the courts will look beyond its 
mere form to its necessary and practical operation. Sioux Remedy 
Co. v. Cope, 235 U. S. 197, 35 Sup. Ct. 57, 59 L. ed. 193 (1914). 
Interstate commerce, as contemplated by the Constitution “is not a 
technical legal conception, but a practical one, drawn from the course 
of business.” Minnesota v. Blasius, United States Sup. Ct. (Nov. 
6, 1933). Interests must be balanced and substance weighed. Ap- 
parently a too strict interpretation of the commerce clause is not 
desirable and has not been the course pursued by the courts. Cer- 
tainly, “a state is not compelled to furnish extraordinary legal privi- 
leges or powers not usually available in the absence of express 
statutory authorization merely because these powers or privileges 
may be necessary in order to engage in a particular kind of inter- 
state business.” Kauper, State Regulation of Interstate Motor Car- 
riers, (1933) 31 Micu. L. Rev. 920. J. W. 


PATENTS—DEsSIGNS—PRrocEss FOR MAKING.—Swanfeldt had three 
design patents on an ornamental awning, which though held valid had 
been so narrowly construed as not to be infringed. Swanfeldt also 
had a method patent, 1,625,690, covering the same type of awning 
and containing the following claim: “The method of ornamenting 
awning materials which consists in covering the material with a 
composite design embodying a plurality of dissimilar characters of 
different colors arranged so as to produce a nonpatterned effect.” 
Held, that the Patent Statutes do not authorize a mechanical patent 
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covering a multiplicity of designs. Waldman v. Swanfeldt, 66 F. 
(2d) 294 (C. C. A. 9th, 1933). 

It has frequently been shown that the scope of the design monopoly 
is a narrow one. An applicant has no right to generic and specific 
design claims in a single patent. Ex parte Hopkins, Jr., 317 O. G. 
238, 1923 C. D. 105 (Com. of Pats., 1898). A design patent can 
be granted only upon a single shape and not upon several. Ex parte 
Adams, 83 O. G. 1994, 1898 C. D. 109 (Com. of Pats., 1898). On 
the other hand, it has been intimated that there is no legal objection 
to obtaining an unlimited number of related patents. Cf. Mygatt 
v. M. Schaffer-Flaum Co., 186 Fed. 343, 346 (S. D. N. Y. 1911). 
Numerous attempts have been made to use the design statutes to 
protect an invention without prosecuting an application through the 
mechanical divisions of the Patent Office. The rule now seems well 
settled, however, that the design monopoly may not be extended to 
cover subject matter suitable for a mechanical patent. See North 
British Rubber Co., Ltd., v. Racine, 271 Fed. 936 (C. C. A. 2d, 
1921); Goudy v. Hansen, 247 Fed. 782 (C. C. A. Ist, 1917). But 
see Ashley v. Weeks-Numan Co., 220 Fed. 899 (C. C. A. 2d, 1915). 
It has been assumed that mechanical and design patents might co- 
exist with respect to the same article. Cf., Weisgerber v. Clowney, 
131 Fed. 477 (D. N. J., 1904); Mygatt v. M. Schaffer-Flaum Co., 
supra; Harmon Paper Co. v. Prager, 287 Fed. 841 (C. C. A. 2d, 
1923). On the other hand, there seems to be no court which has 
approved the securing of mechanical claims for the single purpose 
of covering a class of designs. In a few cases involving both article 
and design patents it may be questioned whether the invention was not 
one of pure appearance rather than of function, in which event the 
monopoly was improperly extended. Cf., Mygatt v. Gilbert, 181 
Fed, 399 (S. D. N. Y., 1910); Protex Signal Co. v. Feniger et al., 
11 F. (2d) 43 (C. C. A. 6th, 1926). The instant case might easily 
have gone off on the more general proposition, now universally ac- 
cepted, that it is not permissible to patent a result. H.R. M. 


TAXATION—Boarp oF Tax APPEALS—DAMAGES FOR FRIVOLOUS 
APPEALS TO THE Boarp.—Deficiencies in the petitioner’s individual 
income taxes for 1926 of $19,912.53, and 1927 of $13,371.48, were 
determined by the Commissioner of Internal Revenue. In response 
to the formal notices of deficiency petitioner filed appeals before the 
United States Board of Tax Appeals wherein he protested the dis- 
allowance as a loss an amount of $157,024.01, which was the unpaid 
balance of a syndicate subscription which he had made several years 
earlier and for the recovery of which suit was instituted against him 
in 1926, which he defended on the ground of no liability and which 
remained pending and undecided throughout the year 1927. The 
Commissioner disallowed the deduction on the ground that no loss 
was sustained by the petitioner in 1926 and that there was conse- 
quently no deduction for that year and no net loss which could to any 
extent be carried over into 1927. The facts were orally stated at the 
trial and agreed upon, and no evidence was introduced. No briefs 
or oral argument were submitted. Held, that the respondent’s dis- 
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allowance was obviously correct and an examination of the entire 
record left no reasonable doubt that the petitions were frivolous and 
that the proceedings had been instituted by the taxpayer merely for 
delay. Judgments in favor of the respondent for the full amount of 
the deficiency plus $500 in each case, James Bliss Coombs, Petitioner, 
v. Commissioner of Internal Revenue, Respondent, 28 B. T. A. No. 
163 (August, 1933). 

This is the first time of record in which the Board of Tax Appeals 
exercised its right to impose damages where a frivolous appeal is 
filed by the taxpayer merely for the purpose of delay, as provided by 
Section 911 of the Revenue Act of 1924, as amended by Section 1000 
of the Revenue Act of 1926. In the case of Beckmann Bakers’ & 
Confectioners Supply Company v. Commissioner of Internal Rev- 
enue, 13 B. T. A. 860 (October, 1928), however, the Board denied 
the Commissioner’s request that damages be imposed. There the 
petitioners asked for “special assessment” as to their excess profits 
tax liability under the Revenue Act of 1918 and at least tried to 
sustain their claim. Though the claim for special assessment was 
denied, the Board held that the appeal was not a frivolous one. 

The principal case presents a novel precedent for what has been 
termed “the world’s richest court.” The Board of Tax Appeals since 
its inauguration in 1924 has been overburdened with appeals. Sec- 
tion 911, Revenue Act of 1924, as amended by Section 1000, Revenue 
Act of 1926, was enacted to prevent appeals to the Board merely 
for the purpose of delay. This provision was, as appears from the 
House Ways and Means Committee Report and the Senate Finance 
Committee Report upon the Revenue Act of 1926, patterned after 
R. S. 1010, 28 U. S. C. § 878 (1926). 

While the propriety of the penalty as imposed by the Board cannot 
be questioned, it is submitted that its imposition is justified only in 
exceptional cases. In the instant case the foundation of the decision 
was that no briefs or oral argument were submitted on behalf of the 
taxpayer. This alone should not be conclusive that the proceeding 
was one merely for the purpose of delay. Numerous instances occur 
where the taxpayer filed his own appeal to the Board and undertook 
the presentation of his case without the advice of counsel. John T. 
Wilson v. Commissioner of Internal Revenue, B. T. A. Docket No. 
47775 (August, 1933). In such a case it is entirely possible that a 
default judgment may be taken against the petitioner where a viola- 
tion of the rules of practice before the United States Board of Tax 
Appeals occurs, and yet it would be difficult and unjust to impose 
the penalty as was done in the Bliss case on the ground that the 
appeal was frivolous or dilatory. Too frequent application of Sec- 
tion 911 will result in the intimidation of many taxpayers and deprive 
them of their day in court since it is not at all improbable that the 
taxpayers would pay the smaller deficiencies without protest rather 
than incur the possibility of the imposition of Section 911. 

J. D. H. 


TRADE-MARKS AND TRADE NAMES—OWNERSHIP—OPPOsITION— 
EstoprpeL.—Appellee filed an application for registration of the term 
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“Polo” as a trade-mark for toilet soap. At the time of filing appellee 
was under contract to furnish appellant with soap to which was ap- 
plied the trademark “Poro,” a confusingly similar mark. At the time 
the contract was entered into, appellee made no claim to the exclusive 
right to the trade-mark “Polo.” Appellant brought an opposition 
proceeding. Held, that at the time of filing its application, appellee 
was estopped from claiming the exclusive right to the mark “Polo,” 
because of its contract with the appellant. Malone v. The Proctor 
and Gamble Company, 65 F. (2d) 154 (C. C. P. A. 1933). 

The court states that “as a general rule, mere acquiescence by the 
owner of a trade-mark in its use by another, and laches in seeking 
redress, does not affect the ownership and exclusive right of the 
owner to the use of such mark,” and further “but if there have been 
affirmative acts of appellee which prevent it from asserting the ex- 
clusive right to use the mark ‘Polo’ upon both bath and toilet soap, 
such acts may be shown and relied upon by appellant to prevent reg- 
istration of appellee’s mark.” 

It is well settled that the mere failure to bring an action for trade- 
mark infringement until after a lapse of a long period, even with 
knowledge of the infringing use, will not defeat a bill to enjoin 
future infringement although it will defeat an accounting for gains 
and profits. McLean v. Fleming, 96 U. S. 245, 24 L. ed. 828 
(1877) ; Menendez et al v. Holt et al, 128 U. S. 514, 9 Sup. Ct. 143, 
32 L. ed. 526 (1888); cf. Pflugh et al v. Eagle White Lead Com- 
pany, 185 Fed. 769 (C. C. P. A. 1931). This doctrine is also ap- 
plicable in opposition proceedings before the Patent Office. Michigan 
Condensed Milk Company v. Kenneweg Company, 30 App. D. C. 
491 (1908). A distinction, however, is drawn between an innocent 
and a fraudulent use of the mark. If the use is innocent, and the 
infringer has acted to his detriment, a delay of considerable period 
will bar action on the ground of estoppel, even though there have 
been no affirmative acts by the owner. But this doctrine does not 
apply if the use is in fraud of the mark owner’s right, 7. e. with 
knowledge of his right. Saxlehner v. Eisner and Mendelson Com- 
pany, 179 U. S. 19, 21 Sup. Ct. 7, 45 L. ed. 60 (1900) ; see Menen- 
dez et al v. Holt et al, supra, at 145. Another example of a situation 
in which the courts apply an estoppel without affirmative acts is found 
when the registrant fails to introduce his mark into new territory, 
thus allowing an innocent user to build up good will around the mark. 
Theodore Rectanus Company v. United Drug Company, 248 U. S. 
90, 39 Sup. Ct. 48, 63 L. ed. 141 (1918). Thus it is apparent that 
in certain situations, a mere failure to act will give rise to an estoppel. 

It would appear to follow that if certain inaction would give rise 
to an estoppel, affirmative acts tending to or actually lulling the in- 
fringer into a sense of security should present an even stronger 
ground for the application of an estoppel. This appears to be the 
instant case. A party who contracts with another for the manufac- 
ture of an article with a trade-mark affixed thereto, with the provi- 
sion that upon a breach of the contract by the owner of the mark, 
the articles could be sold for damages, is estopped to assert his prop- 
erty right in the mark. Ritz Cycle Company v. Driggs Ordnance 
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Corporation, 237 Fed. 125 (S. D. N. Y. 1916). Also the owner of 
a mark is estopped to assert it against another because of the owner’s 
affirmative acts in selling the goods to which the mark is applied to 
the other party, and then aiding him in the preparation of advertising 
matter for the goods, in which the mark was prominently displayed. 
R. L. Bennett and Sons v. Farmer's Seed and Gin Company, 288 
Fed. 365 (C. C. A. 5th, 1923). In a case very nearly in point with 
the principal case, the court held the mark owner estopped to register 
the mark because it stamped a dealer’s name on the goods in addition 
to the mark, over a period of eight years, thus leading the public to 
believe that the goods originated with the dealer. George B. Graff 
Company v. H. C. Cook Company, 2 F. (2d) 938 (App. D. C. 1924). 
While not presented in the principal case, it should be noted that an 
argument to the effect that registration should be granted over the 
opposition because the opposer would still have his defense of estop- 
pel against a bill for infringement is not tenable because one assert- 
ing the exclusive right no longer has it, a prima facie title could be 
asserted against the infringer, and the infringer would have the bur- 
den of overcoming this prima facie title. Old Lexington Club Dis- 
tillery Company v. Kentucky Distilleries and Warehouse Company, 
234 Fed. 464 (D. C. N. J. 1916), aff'd, 247 Fed. 1005. 

The principal case appears to be one of a few on the point of 
estoppel by affirmative acts. The decisions seems to be correct in 
principle, although the dictum in the case to the effect that affirmative 
acts are necessary to invoke estoppel appears not to be well founded, 
unless the court meant it to be limited to case involving a bare ac- 
quiescence in the use of the mark by a fraudulent infringer. 

mi: os 





BOOK REVIEW 


Fontes Juris GENTIUM: Dicest or DipLomatic CorRRESPONDENCE 
OF THE EuropEAN States, 1856-1871. Series B, Sectio 1, 
Tomus 1, Pars. 2, Fasc. 1. Edited, under the direction of Viktor 
Bruns, by A. N. Makarov and Ernst Schmitz. Berlin: Carl 
Heymanns Verlag. 1933. pp. XV and 400. 


This volume is but part of a vast undertaking of the Institut Fir 
Auslandisches Offentliches Recht und Volkerrecht, Berlin, to make 
available in convenient and systematized form the sources of inter- 
national law. The publication of Fontes Juris Gentium by the In- 
stitute for Foreign Public Law and International Law is planned in 
four series. Series A will be a digest of the decisions and opinions 
of international courts and of the highest courts of the most im- 
portant states, in so far as the latter deal with international law; 
Series B, a digest of the published diplomatic correspondence of the 
most important States; Series C, a digest of opinions and decisions 
of international organs, other than arbitral tribunals; and Series D, 
a digest of clauses of important treaties, analyzed systematically to 
depict the treaty regulation of international problems. 

Previous publications in Series A include: Digest of the Decisions 
of the Permanent Court of Arbitration, 1902-1928; Digest of the 
Decisions of the Permanent Court of International Justice, 1922- 
1930; and Decisions of the German Supreme Court Relating to 
International Law, 1879-1929. 


The publication of Series B was begun in 1932 with Pars. 1, Fasc. 
1 and Fasc. 2 of the Digest of the Diplomatic Correspondence of 
the European States, 1856-1871. The volume, which is the subject 
of this review, continues the digest of the diplomatic correspondence 
of the same period. 

This publication consists of extracts from diplomatic notes re- 
produced in the original language in which they have been published. 
In so far as the original text was in German, French or English, no 
translation has been appended. The digest was begun with 1856, be- 
cause it is only since the middle of the Nineteenth Century that ma- 
terial is available which shows the diplomatic practice of a number 
of European States. This digest is confined to correspondence which 
has been published. 

The organization of the correspondence under headings makes the 
work most convenient for reference purposes. The headings used 
follow the traditional classification of international law. The topics 
are necessarily limited by the nature of the available correspondence 
of the period. The table of contents of this volume begins with 
Pacific Settlement of International Disputes and concludes with 
Neutrality. 

The editors realistically point out that the digest of diplomatic 
correspondence is merely intended to furnish material for recognizing 
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the sources of international law. The work is to serve as a sign-post 
to the original texts, not as a substitute. 


This digest of European diplomatic correspondence should prove 
of especial value in the United States, where European sources are 
not always readily available. When used by a research worker to 
supplement Moore’s International Law Digest, a more comprehensive 
and truly international approach to the law of nations will doubtless 
be obtainable. It is hoped that this fundamental work undertaken by 
the editors will be vigorously continued. Their systematic achieve- 
ments to date offer a genuine and basic contribution to the science of 
international law—the foundation of world order. 


James OLIiver Murpock. 
Washington, D. C. 
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